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U.S. Customs Service 


Treasury Decisions 


(T.D. 01-37) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 2001 

The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 
Austria schilling 


April 1, 2001 : $0.063908 
April 2, 2001... 064127 
\pril 3, 2001 eos 064897 
April 4, 2001 065500 
April 5, 2001 oils 065231 
April 6, 2001 065420 
April 7, 2001 065420 
April 8, 2001 wets 065420 
, 2001 : 065507 
), 2001 ee 064563 
, 2001 ; 064359 
, 2001 
April 13, 2001 ; 0645S 
April 14, 2001 ; . 3 064592 
April 15, 2001 ; 064592 
April 16, 2001 064403 
April 17, 2001 oC esi . 064054 
April 18, 2001 064068 
April 19, 2001 star ‘ 064744 
April 20, 2001 065638 
April 21, 2001 065638 
April 22, 2001 ge 065638 
April 23, 2001 .. 7 065115 
April 24, 2001 be 065013 
April 25, 2001 .. - ; , 065202 
April 26, 2001 065485 
April 27, 2001 ae : ; 064853 
April 28, 2001... : a ait 064853 
April 29, 2001 ia Pe. pe ee 064853 
April 30, 2001 : ere : 064490 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


Belgium franc: 
April 1, 2001 .. $0.021800 
April 2, 2001 : .021874 
April 3, 2001 .022137 
April 4, 2001 Behe, 022343 
April 5, 2001... exaaes 022251 
April 6, 2001 nC iat Sab oe 022315 
April 7, 2001 Pd Ro es arena Patel 022315 
April 8, 2001 022315 
April 9, 2001 ee ee a hee 022345 
April 10, 2001 sd peas Tm .022023 
April 11, 2001 aries 021953 
April 12, 2001 : a 022117 
April 13, 2001 rie 022033 
April 14, 2001 a “ Seat 022033 
April 15, 2001 eee ars ; 022033 
April 16, 2001 De a. .021968 
April 17, 2001 Sse ees 021849 
April 18, 2001 xa Nh aeecea eink. Moen 021854 
April 19, 2001... ee .022085 
April 20, 2001 ......... bee .022390 
April 21, 2001 ang ans te chee cae a Acai 022390 
April 22, 2001 aS ee 022390 
April 23, 2001 Bate ere eo Lee 022211 
April 24, 2001 Eales sn seenatea 022177 
April 25, 2001 eatery ae 022241 
April 26, 2001 saves .022338 
April 27, 2001 see aeeiras .022122 
April 28, 2001 rere .022122 


April 29, 2001 aes 022122 
April 30, 2001 eee Oe 021998 
Finland markka: 


April 1, 2001 eS = Yer aha a , $0.147904 
April 2, 2001 .... be .148409 
April 3, 2001.... 150192 
April 4, 2001 ae Mela 4 oe 151588 
April 5, 2001 ere “s .150965 
April 6, 2001 dala dt iinmne ets 151403 
April 7, 2001 sod de Aru A sree eee .151403 
April 8, 2001 phe aas a 151403 
April 9, 2001... Bstale, Soe a nate 151605 
April 10, 2001 shee me 149418 
Meal 14 OOF... ccc. a iat 148947 
Apr 1252008 «ss. 3< ha Site 150057 
April 13, 2001 b eae ROSE eS REE OS .149485 
April 14, 2001 Le eeattan nee 149485 
April 15, 2001... -.. 149485 
April 16, 2001 Bd cishaetas Seamer 149048 
April 17, 2001 Saag 148241 
April 18, 2001 hee es bis 148274 
April 19, 2001 ser tee aun 149839 
April 20, 2001 ithe a. ed lie Goce Reacha ats Uo 151907 
April 21, 2001 BSE ae .151907 
April 22, 2001 nas 151907 
April 23, 2001. . ek .150696 
April 24, 2001.... : Aa .150461 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


Finland markka (continued) 

April 25, 2001 won : $0.150898 
April 26, 2001 .. ; 151554 
April 27, 2001 . 150091 
15 
15 


e 


April 28, 2001 . 0091 
April 29, 2001 . Bee er 150091 
April 30, 2001 : : 149250 


France franc: 
April 1, 2001 
April 2, 2001 
April 3, 2001 
April 4, 2001 
April 5, 2001 
April 5, 2001 
April 7, 2001 
April 8, 2001 
April 9, 2001 
April 10, 2001 
April 11, 2001 
April 12, 200 
April 13, 200 
April 14, 200 
April 15, 2001 
April 16, 2001 
April 17, 200 
April 18, 200 
April 19, 200 
April 20, 200 
April 21, 2001 
April 2% 
April 23 
April 24, 20 are eee 36381 

April 25, 20 136777 

April 26, 2 37372 

April 27, 2001 ; 136046 

April 28, 2001 136046 

April 29, 2001 136046 

April 30, 2001 135283 


I~] 
NNmNMWPHer 


SORA 


>O1 OI] - 








Germany deutsche mark 
April 1, 2001 $0.449630 
April 2, 2001 451164 
April 3, 2001 ; 156584 
April 4, 2001 ; 460827 
April 5, 2001 158936 
April 6, 2001 4160265 
April 7, 2001 160265 
April 8, 2001 460265 
April 9, 2001 : wi 460879 
Apri , 2001 454232 
Apri , 2008... 452800 
April 12, 2001 4156175 
April 13, 2001 : 454436 
April 14, 2001 : ’ 454436 
April 15, 2001 . ; sic 454436 
April 16, 2001 . ; 453107 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


Germany deutsche mark (continued): 


April 17, 2001 4c . $0.450653 
April 18, 2001...... 450755 
April 19, 2001 oh .455510 
April 20, 2001.... oo ‘ 461799 
April 21, 2001 .. one 461799 
April 22, 2001 sen airs .461799 
April 23, 2001 .458118 
April 24, 2001..... Ease 457402 
April 25, 2001 458731 
April 26, 2001... 2 i 460725 
April 27, 2001 ...... Wino cts Horrecy stead 456277 
April 28, 2001...... alvin Seer eo Tees 456277 
Kosite 2001 . -" : 456277 
April 30, 2001... AEG He etd oes, Meehink slate ep ceeasinens .453720 
Greece drachma: 
April 1, 2001 Tate ere NeaeckweeA $0.002581 
April 2, 2001..... ‘ ‘ ; ans eras 002590 
ABMS ZOOL iss ccn diss’ Stale ee 002621 
April 4, 2001 . lease ‘lean Serge ee merce A 002645 
Apri eOU ds ndisa sews naa ce Ste ucedind Saye 002634 
Anril'6; 2001; .... : ee ete ye ee 002642 
April 7, 2 ute ie ohernats .002642 
April 8, 200 bows a0 sais .002642 
April 9, 2001 . ee soeats : .002645 
Apr tO 200) ois. so ; .002607 
PT TT ZO os a5. ins a ist .002599 
PRT TL ie saa as Weis! 0 saqaieemeaarak ete wa erase 002618 
April 13, 2001... 1 ind osha 5 iota ice SIA orcs Rt SY re 002608 
April 14, 2001....... ee ee Achlcecrmetrsten tate eters 002608 
April 15, 2001... Bota cre Bache Bsa = aches i 002608 
April 16, 2001 Beate eats reir ce ante aS .002601 
April 17, 2001.... AR pA ota an Bais ete Oe Re cea 002587 
April 18, 2001 bekres Sahni ahaveisynvadetaysrane scthagreheees a 002587 
April 19, 2001 Bs Ce ie eh IE Sra oar .002615 
April 20, 2001.... bat Henbasteciens .002651 
April 21, 2001 Bete tntel mera Skeets ‘ .002651 
April 22, 2001 Sais os scshn eG eae fart teks taihe at Weta eer er Sie cite bert otis .002651 
April 2S; 200k. cons ess ce iien ews ike 002629 
April 24, 2001 . os Ravaneyten ue aamenseooteecerals .002625 
April 25, 2001 satan acids Gave ah os scnaen 002633 
April 26, 2001 .. ee nL ee .002644 
April 27, 2001 .. em a Seton a Sidra nae .002619 
April 28, 2001...... ‘2 ebbkibe : 002619 
April 29, 2001 deacon steers nthe slensuaheee .002619 
April 30, 2001....... hua are a taste 002604 
[reland pound 
April 1, 2001 ; SRS RS OE a ey ‘ ...-. $1.116608 
April 2, 2001 : ‘ Se eetis beets 1.120417 
April 3, 2001 . 1.133876 
April 4, 2001 1.144415 
PRES RLTEE Ls coed ce Sanwa ni Siiehs aie Sra meer ew aealans mG Soe ARE 1.139717 
April 6, 2001 etter aisees 1.143018 
1 
1 





April 7, 2001 143018 
April 8, 2001 143018 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


Ireland pound (continued): 


Pom F200! onc cise ta $1.144542 
Arent 10, 2000 «a... cece ss ta teletara 128035 
April 11, 2001 
April 12, 2001.. 
April 18, 2001 
April 14, 2001 
April 15, 2001 
April 16, 2001 . 
April 17, 2001. 
April 2001 
April 19, 2001 
Apri 2001 
April 21, 2001 
April 22, 2001 
April 23, 2001 
April 24, 2001 
April 25, 2001 
April 26, 2001 
April 27, 2001.. 
April 28, 2001 .. 
April 29, 2001 
April 2001 








Italy lira: 


April 1, 2001 .. : : $0.000454 
April 2, 2001... eg ar shes 000456 
April 3, 2001 .. nie : P 000461 
April 4, 2001 .. : ones 000465 
April 5, 2001 : 000464 
April 6, 2001 j ‘ oh 000465 
April 7, 2001 eros see ; 000465 
April 8, 2001 . ‘ 000465 
April 9, 2001 ; ; 000466 
April 10, 2001 : ; 000459 
April 11, 2001 000457 
April 12, 206 fe 000461 
April 13, 20( ene care: 153 000459 
April 14, 20¢ 000459 
April 15, 2001. , re ; 000459 
April 16, nee Beat cen aon 000458 
April 17, 2001 . Raat 000455 
April 18, 2001.... ‘ ke ae : 000455 
April 19, 2001... he emai Bie 5 000460 
April 20, 2001 : aa 000466 
April 21, 2001 ........ NS raantals ; 000466 
April 22, 2001.... ' bi 000466 
April 23, 2001 Ses tecnccotene eicateey aac x 000463 
April 24, 2001 . ee 000462 
April 25, 2001..... ee ae, 000463 
April 26, 2001 me a aa etaticg 000465 
April 27, 2001 _ ; 5 000461 
April 28, 2001... Para ceeiurd Seeter tans 000461 
April 29, 2001 .. Pin Miia ies Ssh OS , 000461 
April 30, 2001 . a Lo Pee ae ora 000458 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 
Luxembourg franc: 
April 1, 2001 bey zs oe iF Rewiereiewe seo PU EOOO 
April 2, 2001 Sh BR ar Cia sitenie Kamen CiRe ‘ oer 021874 
April 3, 2001 ; ae 022137 
April 4, 2001 ......... ; 022343 
April 5, 2001 ...... Bais ‘ . 0222 
April 6, 2001 . ot date Ae Sateen a oyecs as , 0223 
April 7, 2001 . 0223 
23 
3 


9: 
April 8, 2001 ..... a sala ; Sg hal : 022: 
April 9, 2001 ne PBSO Raima ees .022 
April 10, 2001..... . a 0220 
April 11, 2001 ane big 5 : 0219 
April 12, 2001 Diino ate a 022117 
April 13, 2001 . are eee ag 022033 
April 14, 2001 . wee Face ae : 022033 
April 15, 2001 5 glee aie 022033 
April 16, 2001 hein: sated 021968 
April 17, 2001. , 021849 
April 18, 2001 021854 
April 19, 2001 : wii 022085 
April 20, 2001 ; _— 
April 21, 2001.... 2390 
April 22, 2001 bee ae Ween 022890 
April 23, 2001 : 
April 24, 2001 

April 25, 2001 

April 26, 2001 

April 27, 2001 

April 28, 2001 

April 29, 2001 

April 30, 2001 


5 
1 
1 
1 
45 
2 
5: 


oO 
3 
2 
> 





Netherlands guilder 
April 1, 2001 sheds sei ats ; $0.399054 
April 2, 2001... £ 400416 
April 3, 2001 ane ; a 405226 
April 4, 2001 408992 
April 5, 2001 407313 
April 6, 2001 : : ‘ 408493 
April 7, 2001 ee ; 408493 
April 8, 2001 ; : = , 408493 
April 9, 2001 Laer cteres 5 409037 
April 10, 2001 te fies sieadtals 403138 
April 11, 2001.... alae i ee .401868 
April 12, 2001. : we eee : 404863 
3, 2001 ex eo patent : 403320 
4,2001.. : ; ‘ 403320 
5, 
), 


1 

1 

April 1: 
April 1: 
15, 2001 ; pees ‘ : 403320 

April 16, 2001 ves Ps 402140 
April 17, 2001 pA un ean aeeen Kees 399962 
April 18, 2001 : : ete : : : 400053 
April 19, 2001...... ae pik teeth hes eat 404273 
April 20, 2001 Sox fase eee ners ah pate 409854 
April 21, 2001 sien beaks pSicthale 228 409854 
April 22, 2001 : : Seas mito le ; 409854 
April 23, 2001... ihe eithcsn cha Soy ee re POA 406587 
24, 2001 Senco eon Are iahscn hte ire : sf 405952 


April 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


Netherlands guilder (continued) 


April 25, 
April 26, 
April 27, 
April 28, 
April 29, 
April 30, 


2001. 
2001. 


2001 
2001 
2001 
2001 


Portugal escudo 


April 1, 2001 


April 2, 2001 
April 3, 2001 . 
April 4, 2001 
April 5, 2001 
April 6, 2001 
April 7, 2001 





April 8, 2001 .. 


April 9, 2001 


April 

April 

April 1 
April 

Apri 
Apri 
Apri 
Apri 
April 
Apri 
April ; 
April 21 
April 2% 
April 2: 
April 24 
Apri 
April : 
April 27, 
April 28, 


South Korez 





, 2001 

, 2001 . 
2, 2001 
3, 2001 . 

, 2001 . 
5, 2001 
», 2001 . 

, 2001 
18, 2001 
9, 2001 
, 2001 
, 2001 
, 2001 
3, 2001. 
, 2001 
25, 2001 
>, 2001 


2001 
2001 


) 2001 
30, 2001 


won 


April 1, 2001 
April 2, 2001 


April 3, 
April 4, 
April 5, 
April 6, 
April 7, 
April 8, 
April 9, 


2001 . 
2001 
2001 
2001 . 
2001 
2001 . 


2001 ... 


$0.407132 
408901 
404953 
404953 
404953 
402685 


$0.004386 
.004401 
.004454 
004496 
.004477 
004490 
.004490 
.004490 
.004496 
.004431 
.004417 
004450 
004433 
004433 
.004433 
004420 
.004396 
004397 
.004444 
004505 
004505 
.004505 
.004469 
.004462 
.004475 
004495 
004451 
004451 
004451 
004426 


$0.000751 
.000741 
.000741 
.000730 
000740 
000745 
.000745 
000745 
.000745 


April 10, 2002 ........... si .000750 
April 11, 2001 ....... A lao Seles siete .000754 
April 12, 2001... Ceca sf. aivcatlers er .000760 
PEEL NE cook moc wee K ewes . .000755 
April 14, 2001 . aes hale et Ma aE in 000755 
April 15, 2001... ; oe eee .000755 
April 16, 2001 . wee we .000752 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


South Korea won (continued): 


April 17, 2001 . ; peace bit or $0.000755 
April 18, 2001 - vayalls is SaOatA te aS 000760 
April 19, 2001..... Sie wiaature Siem atateta' .000770 
April 20, 2001 ...... aerate 000762 
TD gtd 1 RS a whe Ae rons .000762 
AQT 22. 2001 ...5%. +: ne te bec ae 000762 
April 23, 2001 eee San ereeeuse rs. .000761 
April 24, 2001 ete mae cists em : 000765 
April 25, 2001 os ee .000765 
April 26, 2001 SP oieaereyt os shes 000759 
April 27, 2001 ; shaistiegs a ; Bese 000753 
April 28, 2001... pisreheeAavatowed at en ae : : .000753 
April 29, 2001... Eee tele ae: . 000753 
April 30, 2001 Ris Aste RA IOS % see 000758 
Spain peseta 
April 1, ZOU . oi. cass Sere steak $0.005285 
April 2, 2001 : ee ty ; 005303 
April 3, 2001 ree Mee Dyas ats aaa 005367 
April 4, 2001 . Sf Glee Wadia Selec tanec 005417 
PRUE, II soa Raia ob aratele ; Oe 005395 
April 6, 2001 a seat BOA Sith et oy snr corsets 005410 
Apri 7, 200) oc oees Mostar Seid 005410 
April 8, 2001 eles Pam iaewnetie tie ine att 005410 
April 9, 2001 ‘ : PR cot : : 005418 
April 10, 2001 Meee ; , 005339 
April 11, 2001 ; euck is : as Shingo ee 005323 
April 12, 2001 imal aie wee: 005362 
April 13, 2001 eS Oia eee icapdeea 005342 
April 14, 2001 See Ser eieies : 005342 
April 15, 2001. ae Si 005342 


April 16, 2001 en Borate 005326 
April 17, 2001 : ee Radin 005297 


April 18, 200 PR ot, iene 005299 
April 19, 2001 Spee mse ; 005354 
April 20, 2001 .. ; oe ei e pA ; 005428 
April 21, 2001 a hie eeu emery ; 005428 
April 22, 200 5 hae oe ; 005428 
April 23, 2001 ‘ .005385 
April 24, 2001 A ahd ere 005377 
April 25, 2001 : eth, 005392 
April 26, 2001... ; ree ee 005416 
April 27, 2001 Gratien iis asia ds 005363 
April 28, 2001 Peck hy Suse , 005363 
April 29, 2001 : spent aera lore Reger eee all 2 bs 005363 
April 30, 2001 zai Jig ges te sie 005333 





Taiwan N.T. dollar: 
April 1, 2001 . lett Sra f AER rec nadS ... $0.030441 
April 2, 2001 SPA et ere Athens AG es Laem 030331 
EE oy 20 oo ees bisa cree Gath he sae a .030404 
April 4, 2001 .... Pret avetinen chats Ckthtiekah dt 5 ee 030303 
April 5, 2001 a Fy Bee PRA) Sted , : 2c eae .030395 
April 6, 2001 .. Fic ae mals area SPE .030395 
yo a1 it Oe 0) Ir Bie or es A 030395 
April 8, 2001 ; ; een oN rae gies ated eS f 030395 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2001 (continued): 


Taiwan N.T. dollar (continued) 


April 9, 2001 ; ere ee re ; : $0.030303 
April 10, 2001 . pasate : wey 030312 
April 11, 2001 : ae : 030331 
April 12, 2001.... : 030377 
April 13, 2001..... ; eae 030331 
April 14, 2001 . eran 030331 
April 15, 2001 ina ae : 030331 
April 16, 2001 ; 030349 
April 17, 2001 : rane 030331 
April 18, 2001...... ed ie te caretrod 030331 
April 19, 2001 ae, , 7 Rat itora wer. 030441 
April 20, 2001... ; os 030386 
April 21, 2001 ee ee Srgekenye 030386 
April 22, 2001 : 030386 
April 23, 2001.... . ; eo 030358 
April 24, 2001 030377 
April 25, 2001 030367 
April 26, 2001 . ee 030404 
April 27, 2001 oe Rares ft 030331 
April 28, 2001 ; ; 030331 
April 29, 2001 030331 
April 30, 2001 030358 


Dated: May 2, 2001. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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(T.D. 01-38) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR APRIL 2001 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 01-31 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None. 
Australia dolla 


April 1 $0.508200 
April 13, 20 ; ; .508100 
April 14, 2001 ; 508100 
April 15, 2001... pe 508100 


Ar 1] 
Apri 


116, 2001 ’ , alee ; 510500 
April 1 0] 508500 
.517800 
517800 
517800 
510200 
510200 
510200 
509600 


ha Ae ee 
April 2 


razil real 
April 25, 2( 


April 26, 


$0.435730 
441112 
Dated: May 
RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 2, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER & 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
CHILD’S BACKPACK WITH ATTACHED “DOLL CARRIER” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of a child’s backpack. 


SUMMARY: Pursuant to Section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is modifying a ruling letter pertaining to 
the tariff classification of a child’s backpack with doll carrier. Customs 
also intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before June 15, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Ruling Division, 1300 Pennsylvania Avenue, 


1] 
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N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American 7 Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI < a kee many sections of the Tariff Act of 1930, as amended, 
seid related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade pans Customs share responsibility in carrying out import 
requireme nts . For e: mie pe under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. § 1484) the importer of record is responsible for 
using reas aie care he enter, classify and value imported merchan- 
ee and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 

other applicable legal requirement is met. 
uant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1)), this notice advises interested parties that Customs intends 
voke a ruling pertaining to the classification of a child’s backpack 
ith attached doll carrier from China. Although in this notice Customs 
s specifically referring to one ruling, New York (NY) F873828, this no- 
ce covers any rulings relating to the specific issue(s) of tariff classifica- 
tion set forth in NY F87328, which may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. Any party who has received an in- 
ve ru uling or decision (i.e., ruling letter, internal advice, memo- 
‘decision or protest review decision) on the issue(s) subject to 

e, should advise Customs during this notice period. 
, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 

25 as amended by section 623 of Title VI, Customs intends to 
oke any treatment previously accorded by the Customs Service to 
substantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations involving the same or similar merchandise, or the import- 
er’s or Customs previous interpretation of the Harmonized Tariff 
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Schedule. Any person involved in substantially identical transactions 
should advise Customs during this notice and comment period. An im- 
porter’s failure to advise Customs of substantially identical merchan- 
dise or of a specific ruling not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
the final decision of this notice 

In NY F87328, dated June 12, 2000, concerning the tariff classifica- 
tion of a child’s backpack designed to carry a aie doll, the product | was 
erroneously classified under subheading 42 
nized Tariff Schedule of the United States cae (H’ TSUS SA) as a 
handbag of cotton. The item under review is nota handbag but rather is 
a child’s backpack which is fitted with a “seat” in which a toy doll is car- 
ried, and therefore the classification in subheading 4202.22.4500, 
HTSUSA is —— NY F87328 is set forth as “Attachment A” to 
this document. The correct classification for the product should be un- 
der subheading 4202.92.1500, the provision for “travel, sports and sim- 
ilar bags,” including backpacks. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 


F87328, and any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification 
within the HTSUSA pursuant to the analysis set forth in Proposed 
Headquarter Ruling (HQ) 964488 (see “Attachment B” to this docu- 
ment). Additionally, ae rsuant to 19 iy S.C. 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by Customs to substan- 


tially identical coi Before taking this action, consideration 


will be given to any written comments tin ely received. 


Dated: April 25, 2001 
GAIL A HAMILL 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


D¢( 
42:RR:NC:TA:341 
Category: Classification 
Tariff No. 4202.22.4500 
Ms. RONDA LAWRY 
US JHI CORPORATION 
8612 Fairway Place 
Middleton, WI 53563 
Re: The tariff classification of a child’s backpack from China 
DEAR Ms. LAWRY 
In your letter dated June 2, 2000, on behalf of Pleasant Company, Inc., you requested a 
classification ruling for a child’s backpack 
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The sample submitted, identified as part number BBDC-01, is a child’s backpack which 
is designed to contain the personal effects a young child would normally carry from place to 
place. It is fitted on the exterior with an “infant” carrier for a doll. The utilitarian value is 
greater than any play value the bag may have. The backpack is manufactured with an exte- 
rior surface of 100 percent cotton printed fabric. The top of the bag is secured by means of a 
zippered closure. 

The applicable subheading for item BBDC-01 will be 4202.22.4500, Harmonized Tariff 
Schedule of the United States (HTS), which provides for handbags, whether or not with 
shoulder strap, including those without handle, with outer surface of textile materials, 
other, of vegetable fibers and not of pile or tufted construction, of cotton. The duty rate will 
be 6.7 percent ad valorem. 

HTS 4202.22.4500 falls within textile category designation 369. Based upon internation- 
al textile trade agreements products of China are subject to quota acrd the requirement ofa 
visa. 

The designated textile acrd apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and 
changes. To obtain the most current information, we suggest that you check, close to the 
time of shipment, the U.S. Customs Service Textile Status Report, an internal issuance of 
the U.S. Customs Service, which is available at the Customs Web site at www.customs.gov. 
In addition, the designated textile and apparel categories may be subdivided into parts. If 
so, visa and quota requirements applicable to the subject merchandise may be affected and 
should also be verified at the time of shipment 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-637-7091. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 964488 mbg 
Category: Classification 
Tariff No. 4202.92.1500 
JANET A. FOREST, ESQ 
MILLER & CHEVALIR 
655 15¢h St. N.W. 
Washington, DC 20005 


Re: Classification of child’s backpack with doll carrier; Revocation of NY F87328. 


DEAR Ms. FOREST: 

On September 7, 2000, you requested reconsideration of New York ruling letter (“NY”) 
F87328, dated June 12, 2000, on the classification of merchandise described as a child’s 
“baby doll carrier” which was originally classified in subheading 4202.22.4500 as a hand- 
bag under the Harmonized Tariff Schedule of the United States Annotated (“HTSUSA”).A 
sample was submitted with your request which will be retained by Customs. Upon review, 
Customs has determined that the subject merchandise is not a toy under heading 9503, 
HTSUSA, and was properly classified in NY F87328 under heading 4202, HTSUSA, al- 
though not in the appropriate subheading, as explained below. 


Facts: 


The subject merchandise is described as a “baby doll carrier,” and is called a “Bitty Baby 
Carrier” in the catalog which was subsequently submitted to Customs. The style number 
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for the subject merchandise is identified inconsistently by Pleasant Company and this rul- 

ing applies to style(s) BBDC-01, BBBC and B0057. The merchandise, whi ; intended for 
children, is a backpack fitted with an “infant carrier” for a doll on the exterior. The “infant 
carrier” is sewn onto the outer pocket of the backpack and resembles a cloth “seat” in 
which the child is supposed to place a small doll. The backpack is manufactured with an 
exterior surface of 100 percent cotton printed fabric. The top of the bag is secured by means 
of a zippered closure. The bag measures approximately 12 inches by ‘ nches by 3 inches 


Issue: 
What is the proper classification of the subject merchandise unde 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (“GRIs”) C RI 1 provides that classification shall be determined according to the 
terms of the iil of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if th dings and 
legal notes do not otherwise require, the remaining GRI may then plied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (“ENs”) constitute 
the official interpretation of the Harmonized System at the internatio1 While nei- 
ther legally binding nor dispositive, the ENs provide a commentary 
heading of the HTSUS and are generally indicative of the proper ir 
headings. See T.D. 89-80 

The competing provisions in this case are heading 4202 
inter alia, handbags and backpacks, and heading 9503, HTSI 
toys. 

Customs has ruled on similar items in the past. Those decisi 
determining that a crucial factor for classification purposes is t 
question. That is to say, does the role of the submitted sample function 
pack or as a toy? 

In HQ 950752, dated Je anuary 9, 1992, classifying a stuffed toy 
Customs ruled: 


Although the whimsical characters are designed to appeal to 


of a functional compartment, shoulder straps and hook and loop 
intent for use as a carrying case, a use which characterizes the 
compartment which forms the animal body is functionally relevant 
by a small child for the storing of small toys or supplies. Despite the 
item, it is nonetheless recognizable as a backpack—the detachable 
not detract from the items’ carrying ability, since conventional bach 
straps which may be adjusted or removed 


kk * 


We therefore find that heading 9503 does not adequately 
merchandise and may not be classified therein 


See also, HQ 081729, dated February 16, 1990 
Similarly, HQ 087792, dated December 18, 1990, in classifyir 
“reindeer” handbags, stated 


The only absolute requirement of a handbag is that it be hel 
an arm/shoulder strap. This is true of the merchandise at 
ness of these bags is more than sufficient for daily transport o 
is true that the novel design will attract the consumer’s atter 
our determination, however, that the utilitarian function of th 
the primary sales appeal and use of the product 


Anaylsis similar to the aforementioned Headquarters Rulings regarding 
propriate for the submitted sample. It is essentially a novelty bag within v 
place personal effects with a doll placed on the outside of the backpack. Th 
that the features of the article are specifically designed to appeal to a child 
the article, i.e., as a carrying bag, which characterizes the article. Backp 
size or intended purpose, are eo nomine provided for within subheading 
Therefore, Customs finds the article was properly classified in heading 
which provides inter alia, for backpacks. 
However upon review, Customs has determined that the Baby Doll Carrier was errone- 
ously classified due to an error which occurred in the classification of the subject merchan- 
dise at the subheading level. In NY F87328, the merchandise was classified as a handbag in 
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subheading 4202.22.4500, HTSUSA. Customs believes that the subject merchandise is 
properly classified in subheading 4202.92.1500, HTSUSA, which provides for travel, sports 
and similar bags, including backpacks. The merchandise has adjustable straps on the back 
side of the bag and is designed for the child to wear on her back. It also has the dimensional 
size and carrying capacity characteristic of a child’s backpack and should be properly clas- 
sified as such. 


Holding: 


NY F87328, dated June 12, 2000, is hereby revoked. 

The subject merchandise is properly classified in subheading 4202.92.1500, HTSUSA as 
“Trunks, suitcases, vanity-cases, attaché cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags, toiletry bags, knapsacks and backpacks, handbags, 
shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool bags, 
sports bags, bottle cases, jewelry boxes, powder boxes, cutlery cases and similar containers, 
of leather or of composition leather, of sheeting of plastics, of textile materials, of vulcan- 
ized fiber or of paperboard, or wholly or mainly covered with such materials or with paper: 
Other: With outer surface of sheeting of plastic or of textile materials: Travel, sports and 
similar bags: With outer surface of textile materials: Of vegetable fibers and not of pile or 
tufted construction: Of cotton.” The general column one rate of duty is 6.6 percent ad valo- 
rem and the textile category number is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of the shipment, the Status Report on Current Import Quo- 
tas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is available 
for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements 

GalIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
STUFFED SHEEPSKIN CUSHIONS AND PILLOWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of two ruling letters and treatment re- 
lating to tariff classification of stuffed sheepskin cushions and pillows. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two ruling letters pertaining to the tariff 
classification of stuffed sheepskin cushions and pillows under the Har- 
monized Tariff Schedule of the United States (HTSUS). Customs is also 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions. Notice of the proposed actions was pub- 
lished on November 29, 2000, in Volume 34, Number 48, of the CUSTOMS 
BULLETIN. One comment was received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after July 16, 2001. 


FOR FURTHER INFORMATION CONTACT: J. Steven Jarreau, Tex- 
tile Classification Branch, U.S. Customs Service, 1300 Pennsylvania 


Avenue, N.W., Room 3.4 A, Washington, D.C. 20229; (202) 927-1031. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to Customs obligations, notice proposing to modify NY 
817977, undated, and NY D82500, dated October 14, 1998, and to re- 
voke any treatment accorded to substantially identical merchandise 
was published in the November 29, 2000, CUSTOMS BULLETIN, Volume 
34, Number 48. As explained in the notice published on February 21, 
2001 in Volume 35, Number 8 of the CUSTOMS BULLETIN, the period with- 
in which to submit comments on this proposal was extended to March 
23, 2001. One comment was received in response to the notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling ofa third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised Cus- 
toms during the comment period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of this final decision. 

Customs, in NY 817977, classified a sheepskin cushion in subheading 
4303.90.0000, HTSUS, as “[a]rticles of apparel, clothing accessories 
and other articles of furskin:[o]ther.” A sheepskin pillow and cushion in 
NY D82500 were also classified in subheading 4303.90.0000, HTSUS. 

Since the issuance of these rulings, Customs has had the opportunity 
to review the classification of this merchandise. Customs has deter- 
mined that the classification decisions rendered in NY 817977 and NY 
D82500 require modification. 

It is now Customs position that the sheepskin cushion of NY 817977 
and the sheepskin cushion and pillow of NY D82500 are properly classi- 
fied in subheading 9404.90.2000, HTSUS. Subheading 9404.90.2000 
addresses “[m]attress supports; articles of bedding and similar furnish- 
ing (for example, mattresses, quilts, eiderdowns, cushions, pouffes and 
pillows) fitted with springs or stuffed or internally fitted with any mate- 
rial or of cellular rubber or plastics, whether or not covered: [o]ther: 
[p]illows, cushions and similar furnishings: [o]ther.” (See attachments 
A and B to this document.) 
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During the notice and comment period Customs received one com- 
ment. The comment concurred with the decision of the Customs Service 
to classify the sheepskin cushion of issue in NY 817977, when stuffed, in 
heading 9404, HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY 817977 
and NY D82500 and any other ruling not specifically identified in order 
to reflect the proper classification of the merchandise pursuant to the 
analysis provided in HQ 964431 and HQ 964432, set forth as attach- 
ments to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: April 27, 2001. 


GAIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


ATTACHMENT A] 
DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 964431 BAS/jsj 

Category: Classification 
Tariff No. 9404.90.2000 

MR. STEPHEN S. SPRAITZER 

Mr. GEORGE R. TUTTLE 

Three Embar« a lero ( ‘enter 

Suite 1160 


r 


San Francisco, CA 94111 


Re: Classification of Sheepskin Cushion; Subheading 9404.90.2000 


On January 19, 1996, the New York office of the Customs Service issued New York Ruling 
Letter (NY) 817977 to your office on the behalf of your client, G.L. Bowron & Co., Ltd., ad- 
dressing the tariff classification under the Harmonized Tariff Schedule of the United 
States (HTSUS) of a sheepskin rug, cushion and wheelchair cover. This letter is to inform 
you that upon review of NY 817977 it has been determined that NY 817977 should be modi- 
fied to the extent that it addresses the sheepskin cushion. This ruling letter does not 
modify or revoke the classification of the sheepskin rug and wheelchair cover that were 
classified in heading 4303, HTSUS 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY 817977 was published on November 29, 2000, in the Cus- 
TOMS BULLETIN, Volume 34, Number 48. Notice extending the comment period on the pro- 
posed modification of NY 817977 was published on February 21, 2001, in the CUSTOMS 
BULLETIN, Volume 35, Number 8. The comment period was extended to March 23, 2001 
The only comment received was from your office. The Customs Service appreciates the 
clarification your comment provided. 
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NY 817977, as it addresses the stuffed sheepskin cushion, is modified pursuant to the 
analysis which follows. 


Facts: 

In a letter dated December 21, 1995, on behalf of G.L. Bowron & Co., Ltd., you requested 
a tariff classification for the following three items: 1) a Longwool four piece rug (Item 
#LWS65QRT); 2) a Longwool Cushion (Item #MCLWS35); and 3) a Wheelchair Cover 
(Item # SWEDEV). This ruling letter applies only to the longwool cushion, Item # 
MCLWS35, which the Customs Service has been advised is a stuffed cushion and not a 
cushion cover. 


Issue: 


What is the proper classification of the longwool cushion? 


Law and Analysis: 

Classification decisions pursuant to the Harmonized Tariff Schedule of the United 
States (HTSUS) are made in accordance with the General Rules of Interpretation (GRI 
GRI 1 provides that the classification of goods shall be determined according to the terms of 
the headings of the tariff schedule and any relative Section or Chapter Notes. In the event 
that the goods cannot be classified solely on the basis of GRI 1, and if the headings and notes 
do not otherwise require, the remaining GRI’s may then be applied. The Explanatory 
Notes (ENs) of the Harmonized Commodity Description and Coding System represent the 
official interpretation of the Harmonized System at the international level (for the 4 digit 
headings and the 6 digit subheadings) and facilitate classification under the HTSUS by of- 
fering guidance in understanding the scope of the headings and GRIs. 

There are two competing headings under the HTSUS that must be considered for classi- 
fication of the sheepskin cushion. Heading 4303 provides for “[a]rticles of apparel, clothing 
accessories and other articles of furskin.” Heading 9404 provides for “[m]Jattress supports; 
articles of bedding and similar furnishing (for example, mattresses, quilts, eiderdown 
cushions, pouffes and pillows) fitted with springs or stuffed or internally fitted with any 
material or of cellular rubber or plastics.” While the sheepskin cushion may be described as 
an “other article of furskin”, it may also be described as an “article of bedding and similar 
furnishing * * * stuffed or internally fitted with any material.” 

GRI 2 (b), in pertinent part, directs that goods consisting of more than one material or 
substance should be classified according to the principles of GRI 3. GRI 3 (a) provides that 
the heading that offers the most specific description is preferred to a heading that provide 
amore general description. GRI 3 (a) further states that when two or more headings refer 
to only part of the materials or substances of a composite good the headings are to be con- 
sidered equally specific in relation to those goods 

The Explanatory Notes to heading 4303, HTSUS, state that heading 4303 encompasses 
articles such as rugs, coverlets and unstuffed pouffes. The EN declares that heading 4303 
additionally covers “all other articles, including parts, made of furskin, or in which fur 
gives the essential character.’ 

The EN to heading 9404, HTSUS, provides several examples of articles of bedding and 
similar furnishing “which are sprung or stuffed or internally fitted with any material (cot- 
ton, wool, horsehair, down, synthetic fibres, etc.) or are of cellular rubber or plastics 
(whether or not covered with woven fabric, plastics, etc.).” Examples include inter alia pil 
lows, cushions, and pouffes. Considering that heading 9404 specifically identifies cushions 
as an article of bedding or similar furnishing, the subject merchandise is “eyjusdem generis” 
or “of the same kind” of merchandise as the exemplars set forth in the EN to heading 9404 

The sheepskin cushion, in accordance with the dictates of GRI 3 (a) that classification 
decisions be based on the heading that provides the more specific description, is properly 
classified in heading 9404. Subsequent to a review of headings 4303 and 9404 and the Ex- 
planatory Notes to the respective headings, it is the conclusion of this office that heading 
9404 is the more specific. Heading 9404, providing for mattress supports, articles of bed- 
ding and similar furnishing stuffed or internally fitted with any material, describes the en- 
tire article. Heading 9404 specifically identifies cushions as an example of an article of 
bedding or a similar furnishing. Heading 4303 which addresses other articles of furskin, 
conversely, only describes part of the cushion. Heading 9404 is, therefore, more specific 
than heading 4303. 

Having established that the proper heading for the stuffed sheepskin cushion is 9404, 
HTSUS, classification must then be made at the appropriate subheading level. GRI 6 pro- 
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vides that, for legal purposes, classification in the subheadings of a heading is determined 
in accordance with the terms of the subheadings, any related subheading notes and in ac- 
cordance with the proceeding general rules of interpretation. Only subheadings at the 
same level are comparable. GRI 6 essentially applies the principies of GRI 1 through 5 in 
classifying goods at the subheading level. In addition, in the application of GRI 6, classifica- 
tion must be effected at the six-digit level before proceeding to the eight-digit level. 

The item in issue is described by the importer as a “cushion.” Since it is not a mattress 
support, mattress or sleeping bag, the proper subheading for the sheepskin cushion is 
9404.90, HTSUS, which provides for “Other: Pillows, cushions, and similar furnishings.” 

The final step in the analysis requires determination as to whether the seat cushion is 
appropriately classified pursuant to subheading 9404.90.1000, HTSUS, which provides for 
“Pillows, cushions and similar furnishings: Of cotton,” or subheading 9404.90.2000, 
HTSUS, which provides for “Pillows cushions and similar furnishings: Other.” Imple- 
mentation of GRI 6 to the facts of this classification ruling results in the application of GRI 
3(b). General Rule of Interpretation 3 (b) provides that mixtures and composite goods con- 
sisting of different materials or made up of different components “shall be classified as if 
they consisted of the material or component which gives them their essential character.” 
The Customs Service has determined in previous rulings that it is the outer shell or cover- 
ing that imparts the essential character of certain bedding articles and similar furnishings 
falling under heading 9404. See HQ 952479, dated January 4, 1993 (baby seat cushions); 
HQ 951528, dated August 14, 1992 (infant seat cushion); and HQ 951526, dated August 14, 
1992 (infant seat cushion) 

The outer shell, in the instant case, provides comfort for the user, decoration and gives 
this merchandise its distinctiveness. Consequently, the cushion is classifiable, in accor- 
dance with prior rulings, as if consisting only of the outer shell.! 

Holding 

The instant sheepskin cushion made of genuine sheepskin/natural wool is properly clas- 
sified in subheading 9404.90.2000, HTSUS, which provides for “[mJattress supports; ar- 
ticles of bedding and similar furnishing (for example, mattresses, quilts, eiderdowns, 
cushions, pouffes and pillows) fitted with springs or stuffed or internally fitted with any 
material or of cellular rubber or plastics, whether or not covered: Other: Pillows, cushions 
and similar furnishings: Other.” 

The general column one rate of duty is 6 percent ad valorem 

New York Ruling Letter 817977 is hereby modified. In accordance with 19 U.S.C. 1625 
c), this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

GaIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


TTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC 
CLA-2 RR:CR:TE 964432 BAS/jsj 

Category: Classification 

Tariff No. 9404.90.2000 
Mr. CHUANG WANG 
2412 McDonald Avenue 
Brooklyn, NY 11223-5231 


Re: Classification of Sheepskin Cushion and Pillow; Subheading 9404.90.2000. 


DEAR Mr. WANG 
On October 14, 1998, the New York office of the Customs Service issued New York Ruling 
Letter D82500 to you addressing the tariff classification under the Harmonized Tariff 


1 This analysis assumes that the outer shell of the cushion is composed entirely of sheepskin/natural wool 
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Schedule of the United States (HTSUS) of a sheepskin rug, pillow, cushion and bed cover 
from China. This letter is to inform you that upon review of D82500, it has been determined 
that it should be modified to the extent that it addresses the sheepskin cushion and pillow. 
This ruling letter does not modify or revoke the classification of the sheepskin rug and bed 
cover that were classified in heading 4303, HTSUS. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625 (c)), notice of 
the proposed modification of NY D82500 was published on November 29, 2000, in the Cus- 
TOMS BULLETIN, Volume 34, Number 48. Notice extending the comment period on the pro- 
posed modification of NY D82500 was published on February 21, 2001, in the CUSTOMS 
BULLETIN, Volume 35, Number 8. The comment period was extended to March 23, 2001. 
One comment was re which only addressed the modification of NY 817977. 

New York Ruling Letter + D8: 2500, as it addresses the sheepskin cushion and pillow, is 
modified pursuant to the analysis which follows. 

Facts 

In a letter dated 2mber 9, 1998, you requested a tariff classification for a rug, pillow, 
cushion, bed cover and other items made of sheepskin. You did not provide any samples of 
the items at that time. This ruling letter applies only to the pillow and cushion which the 


Customs Service assumes for purposes of this analysis are items that are stuffed with some 
material 


Issue 
What is the proper classification of the sheepskin cushion and pillow? 


decisions pursuant to the Harmonized Tariff Schedule of the United 

States (HTSUS) are made in accordance with the General Rules of Interpretation (GRI). 
GRI 1 provides that the classification of goods shall be determined according to the terms of 
the headings of the tariff schedule and any relative Section or Chapter Notes. In the event 
that the goods cannot be classified solely on the basis of GRI 1, and if the headings and notes 
do not ot! ise require, the remaining GRI’s may then be applied. The Explanatory 
Notes (E the Harmonized Commodity Description and Coding System represent the 
official int t of the Harmonized System at the international level (for the 4 digit 
headings and the subheadings) and facilitate classification under the HTSUS by of- 

fering dance in lerstanding the scope of the headings and GRIs 

There are two competing headings under the HTSUS that must be considered for classi- 
fication of the sheepskin cushion and pillow. Heading 4303 provides for “[alrticles of appar- 
el, clothing accessories and other articles of furskin.” Heading 9404 provides for 
“[m Jattr ipports; articles of bedding and similar furnishing (for example, mattresses, 
quilts, eiderdow cushions, pouffes and pillows) fitted with springs or stuffed or internal- 
ly fitted with any material or of cellular rubber or plastics.” While the sheepskin cushion 
and pillow may lescribed as “other article[s] of furskin”, they may also be described as 
f t nd similar furnishing|s] * * * stuffed or internally fitted with any 


nt part, directs that goods consisting of more than one material or 

issified according to the principles of GRI 3. GRI 3 (a) provides that 

in rs the most specific description is preferred to a heading that provides 

amore general description. GRI 3 (a) further states that when two or more headings refer 

to only part of the materials or substances of a composite good the headings are to be con- 
sidered equally specific in relation to those goods. 

The Explanatory Notes to heading 4303, HTSUS, state that heading 4303 encompasses 
articles sucl -ugs, coverlets and unstuffed pouffes. The EN declares that heading 4303 
additionally covers “al! other articles, including parts, made of furskin, or in which furskin 

he essential character.” 

EN to heading 9404, HTSUS, provides several examples of articles of bedding and 
similar furnishing “which are sprung or stuffed or internally fitted with any material (cot- 
ton, wool, horsehair, down, synthetic fibres, etc.) or are of cellular rubber or plastics 
(whether or not covered with woven fabric, plastics, etc.).” Examples include inter alia pil- 
lows, cushions, and pouffes. Considering that heading 9404 specifically identifies cushions 
and pillows as articles of bedding or similar furnishings, the subject merchandise is “ejus- 
dem generis” or “of the same kind” of merchandise as the exemplars set forth in the EN to 
heading 9404 
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The sheepskin cushion and pillow, in accordance with the dictates of GRI 3 (a) that classi- 
fication decisions be based on the heading that provides the more specific description, are 
properly classified in heading 9404. Subsequent to a review of headings 4303 and 9404 and 
the Explanatory Notes to the respective headings, it is the conclusion of this office that 
heading 9404 is the more specific. Heading 9404, providing for mattress supports, articles 
of bedding and similar furnishing stuffed or internally fitted with any material, describes 
the entire articles. Heading 9404 specifically identifies cushions and pillows as examples of 
articles of bedding or similar furnishings. Heading 4303 which addresses other articles of 
furskin, conversely, only describes part of the cushion and pillow. Heading 9404 is, there- 
fore, more specific than heading 4303. 

Having established that the proper heading for the stuffed sheepskin cushion and pillow 
is 9404, HTSUS, classification must then be made at the appropriate subheading level. GRI 
6 provides that, for legal purposes, classification in the subheadings of a heading is deter- 
mined in accordance with the terms of the subheadings, any related subheading notes and 
in accordance with the proceeding general rules of interpretation. Only subheadings at the 
same level are comparable. GRI 6 essentially applies the principles of GRI 1 through 5 in 
classifying goods at the subheading level. In addition, in the application of GRI 6, classifica- 
tion must be effected at the six-digit level before proceeding to the eight-digit level. 

The items in issue are described by the importer as a cushion and a pillow. Since they are 
not a mattress support, mattress or sleeping bag, the proper subheading for the sheepskin 
cushion and pillow is 9404.90, HTSUS. Subheading 9404.90 provides for “Other: Pillows, 
cushions, and similar furnishings.” 

The final step in the analysis requires determination as to whether the cushion and pil- 
low are appropriately classified pursuant to subheading 9404.90.1000, HTSUS, which pro- 
vides for “Pillows, cushions and similar furnishings: Of cotton,” or subheading 
9404.90.2000, HTSUS, which provides for “Pillows cushions and similar furnishings: Oth- 
er.” Implementation of GRI6 to the facts of this classification ruling results in the applica- 
tion of GRI 3(b). General Rule of Interpretation 3 (b) provides that mixtures and composite 
goods consisting of different materials or made up of different components “shall be classi- 
fied as if they consisted of the material or component which gives them their essential char- 
acter.” The Custom Service has determined in previous rulings that it is the outer shell or 
covering that imparts the essential character of certain bedding articles and similar fur- 
nishings falling under heading 9404. See HQ 952479, dated January 4, 1993 (baby seat 
cushions); HQ 951528, dated August 14, 1992 (infant seat cushion); and HQ 951526, dated 
August 14, 1992 (infant seat cushion) 

The outer shells, in the instant case, provide comfort for the user, decoration and give 
this merchandise its distinctiveness. Consequently, the cushion and pillow are classifiable, 
in accordance with prior rulings, as if consisting only of the outer shell.! 

Since the outer shell of these items is genuine sheepskin/natural wool they are properly 
classified in subheading 9404.90.2000, HTSUS, providing for “pillows, cushions and simi- 
lar furnishings: Other.” 


Holding: 

The instant sheepskin cushion and pillow made of genuine sheepskin/natural wool are 
properly classified in subheading 9404.90.2000, HTSUS, which provides for “[mJattress 
supports; articles of bedding and similar furnishing (for example, mattresses, quilts, eider- 
downs, cushions, pouffes and pillows) fitted with springs or stuffed or internally fitted with 
any material or of cellular rubber or plastics, whether or not covered: Other: Pillows, cush- 
ions and similar furnishings: Other.” 

The general column one rate of duty is 6 percent ad valorem. 

New York Ruling Letter NY D82500, dated October 14, 1998, is hereby modified. In ac- 
cordance with 19 U.S.C. 1625 (c), this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN 

GaIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


1 This analysis assumes that the outer shell of the cushion and pillow is composed entirely of sheepskin/natural 
wool 
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MODIFICATION AND REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF BUTTERFAT MIXTURES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification and revocation of ruling letters and re- 
vocation of treatment relating to tariff classification of butterfat mix- 
tures. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying four ruling letters and revoking three 
others pertaining to the tariff classification of butterfat mixtures under 
the Harmonized Tariff Schedule of the United States (HTSUS). Cus- 
toms also is revoking any treatment previously accorded by Customs to 
substantially identical transactions. Notice of the proposed action was 
published on January 3, 2001, in the CUSTOMS BULLETIN. As explained in 
the notice published on February 21, 2001, in Vol. 35, No. 8 of the Cus- 
TOMS BULLETIN, the period within which to submit comments on this 
proposal was extended to March 23, 2001. Although no comments were 
received in response to the notice of proposed action, five additional rul- 
ings were identified during the comment period as subject to modifica- 
tion or revocation. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after July 16, 2001. 


FOR FURTHER INFORMATION CONTACT: John G. Black, General 
Classification Branch, (202) 927-1317. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
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of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met 

Pursuant to Customs obligations, notice proposing to modify NY 
K89271 dated December 17, 1999, to revoke NY B82737 dated March 7, 
1997, and to revoke any treatment accorded to substantially identical 
merchandise was published in the January 3, 2001, CUSTOMS BULLETIN, 
Volume 35, Number 1. As explained in the notice published on February 
21, 2001, in Vol. 35, No. 8 of the CUSTOMS BULLETIN, the period within 
which to submit comments on this proposal was extended to March 2 
2001. Although no comments were received in response to the notice of 
proposed action, five additional rulings were identified during the com- 
ment period as requiring modification or revocation under t] 
principles provided in the notice of proposed action. 

As stated in the proposed notice, these modifications and revocations 
will cover any rulings on this merchandise that may exist but have not 
been specifically identified. Any party who has received an interpreta- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision, or protest review decision) on the merchandise subject to 
this notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY E89271, 
NY D80215, NY D80216, and D82481, and revoking NY B82737, NY 
F85390, NY F84515 and any other ruling not specifically identified, in 
order to reflect the proper classification of these butterfat mixtures 
Butterfat mixtures, which contain 74% or 78% milkfat, by weight 


1e Same 


mixed with either salt or sugar, are properly classified under subhead- 
ing 0405.20.6000 and 0405.20.7000, HTSUS, the in- and over-quota 
provisions for: Butter and other fats and oils derived from milk; dairy 
spreads: Dairy spreads; Other: Dairy products described in additional 
U.S. note 1 tochapter 4: Described in additional U.S. note 10 to chapter 4 
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and entered pursuant to its provisions. The anhydrous milkfat or but- 
teroil mixtures containing sucrose, lactose, salt, non-fat dry milk, or ca- 
seinate, are properly classified under subheadings 2106.90.6400 and 
2106.90.6600, HTSUS, the in- and over-quota provisions for: Food 
preparations not elsewhere specified or included: Other: Other: Other: 
Containing over 10 percent by weight of milk solids: Other, dairy prod- 
ucts described in additional U.S. note 1 to chapter 4 and entered pur- 
suant to its provisions. The proper classification of these butterfat 
mixtures is pursuant to the analysis set forth in HQs 964706 and 
964707, and 964967, set forth as Attachments A-C, respectively, to this 
document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


Dated: April 30, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 964706 nel/JGB 
Category: Classification 


Tariff No. 0405.20.60 and 0405.20.70 
Mr. GRAEME R. HONEYFIELD 


GLINSO Foops 

3554 Round Barn Blvd. 
Suite 310 

Santa Rosa, CA 95403 


Re: Modification of NY E89271; Revocation of NY F85390 and F84515; milkfat and but- 
terfat mixtures. 


DEAR MR. HONEYFIELD 

This letter is in regard to New York Ruling Letters (NY) E89271, dated December 17, 
1999, and F85390 and F84515, both dated April 11, 2000, issued to you by the Customs Na- 
tional Commodity Specialist Division regarding classification of certain milkfat mixtures 
under the Harmonized Tariff Schedule of the United States (HTSUS). After extensive re- 
view of the classification of similar merchandise under the HTSUS, we have reconsidered 
NY E89271 and believe that the classification of a portion of the products therein is incor- 
rect. We have also reconsidered F85390 and F84515 and have decided to revoke them in 
their entirety. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
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modification of NY E89271 was published on January 3, 2001, in the CUSTOMS BULLETIN, 
Volume 35, Number 1. As explained in a notice published on February 21, 2001, in Vol. 35, 
No. 8 of the CUSTOMS BULLETIN, the period within which to submit comments on this pro- 
posal was extended to March 23, 2001. Your comments identified two additional rulings 
that would fall under the principle of the ruling proposed to be modified. Those rulings are 
being revoked by this letter. No additional comments were received in response to this no- 
tice. 


Facts: 


NY E89271 dated December 17, 1999, classified certain milkfat confectionery mixes, 
which were to be imported from Australia, Canada, United Kingdom, Denmark, South 
Africa or New Zealand, in solid form, frozen, refrigerated, or at ambient temperature, in 
25-kg cartons or 20mt bulk transport containers, for use as ingredients to manufacture 
confectionery or other food items. These products have the following ingredient break- 
down: 


AMF 8911B—89% butter (74% milkfat, 14.4% moisture, 0.7% protein), 11% sucrose. 
AMF 8911B (salted)—89% butter (74% milkfat, 14.4% moisture, 0.7% protein), 11% 
salt. 
AMF 7805—78% milkfat, 16% water, 5% sucrose, 1.25% milk protein concentrate. 
AMF 7805 (salted) —78% milkfat, 16% water, 5% salt, 1.25% milk protein concentrate. 
In NY E89271, the products identified as AMF 8911B, AMF 8911B (salted), AMF 7805, 
and AMF 7805 (salted), were classified under subheadings 2106.90.64 and .66, HTSUS, the 
in- and over-quota provisions for: Food preparations not elsewhere specified or included: 
* * * Other: Containing over 10 percent by weight of milk solids: Other, dairy products de- 
scribed in additional U.S. note 1 to chapter 4: Described in additional U.S. note 10 to chapter 
4 and entered pursuant to its provisions 
NY F85390 and F84515, both dated April 11, 2000, classified certain milkfat confection- 
ery mixes, which were to be imported from Australia, Canada, or New Zealand, in solid 
form, frozen, refrigerated, or at ambient temperature, in 25-kg cartons or 20mt bulk trans- 
port containers, for use as ingredients to manufacture confectionery or other food items. 
These products have the following ingredient breakdown 
SDB 95—95% salted butter, 5% sugar. 
B78—89% to 95% butter, 5% to 11% sugar and/or salt 
In NY F85390 and F84515, the products identified as SBD95 and B78, were classified 
under subheadings 2106.90.64 and .66, HTSUS, the in- and over-quota provisions for: Food 
preparations not elsewhere specified or included: * * * Other: Containing over 10 percent 
by weight of milk solids: Other, dairy products described in additional U.S. note 1 to chapter 
4: Described in additional U.S. note 10 to chapter 4 and entered pursuant to its provisions. 


Issue: 


With respect to the products of E 89271, whether the milkfat products, AMF 8911B, 
AMF 8911B (salted), AMF 7805, and AMF 7805 (salted), which consist predominantly of 
some form of milkfat mixed with other ingredients, are included within the scope of head- 
ing 0405, HTSUS, which provides for: Butter and other fats and oils from milk; dairy 
spreads. 

With respect to the products of F85390 and F84515, whether the butterfat products SDB 
95 and B78 which consist predominantly of some form of butterfat mixed with other ingre- 
dients, are included within the scope of heading 2106 HTSUS 


Law and Analysis: 

The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUS. The majority of imported 
goods are classified by application of GRI 1; that is, according to the terms of the headings 
of the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, then the remaining GRIs may be applied 

The Explanatory Notes (ENs) to the Harmonized Commodity Description and Coding 
System constitute the official interpretation of the tariff system at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 
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The product data sheet indicates the typical composition for AMF 7805 (salted), as im- 
ported, includes 78% milkfat, 5.0% salt, 16.2% moisture, 0.5% latin; and 0.3% protein. 
Additionally, the data sheet states “[t]he fat in the product retains the quality of the origi- 
nal export unsalted butter quality.” Milkfat is the only fat in the product. This product isa 
spreadable water-in-oil er nulsion with a milkfat content within the range, 39% or more but 
less than 80% by weight, that meets the definition for “dairy spreads” of chapter 4 note 
2(b). Salt (sodium chlor ide ), sugar (lactose), and protein are acceptable optional ingredi- 
ents according to EN 04.05(B). Product AMF 7805 (salted) will be reclassified in this ruling 
under the provisions for dairy spreads, subheading 0405.20, HTSUS 

Subheading 0405.20, HTSUS, dairy spreads, is subdivided into coequal subheadings 
which provide for: “Butter substitutes, whether in liquid or solid state,” and “Other” prod- 
ucts of the subheading. “Dairy spreads” which have been substantially sweetened or salted 
may be suitable substitutes for butter when used, for example, as an ingredient in ice cream 
or baked goods. However, these products are not suitable as substitutes for butter in sub- 
stantially all of its uses and, . 2refore, wouid not be considered to be “butter substitutes.” 
See Rudolph Faehndrich v. United States, 49 Cust. Ct. 1 (1962), which held that butteroil 
of 99.9% purity could not “take the place of butter in substantially all respects and substan- 
tially all conditions” and, therefore, was not classifiable as a butter substitut 
AMF 8911B, AMF 8911B (salted), AMF 7805, and AMF 7805 (salted) are cl f 
subheading 0405.20.60 and .70, HTSUS, the in- and over-quota provisions for: I 
other fats and oils derived from milk; dairy spreads: Dairy spreads: Other: Dairy 
described in additional U.S. note 1 to chapter 4 Described in additional U.S 
chapter and entered pursuant to its provisions 

Our decision to reclassify the products identified as AMF 8911B 
and 7805 (salted) is consistent with acomparison of these products i li 
the Harmonized System Committee of the World Customs Organization (HSC 
pendium of Classification Opinions. These two rulings, issued by and reflec 
sensus of the HSC on the classifi aan of butterfat 
System (HTS), are useful to illustrate this interpretation of heading 0405 


pines oy 1. Butterfat mixture in the form of a water-in-oil type spreadable 
ulsion and used in the food industry, consisting of, by weight, 68.75% butteroil 
7% sugar, 13% water and 1.25% casein. See also Opinion 2106.90/18 


C 


food industry, consisting of, by weight, 67.5% butter 5° 


2106.90 18. Butterfat mixture in the form of a yellowish paste and used in the 
fat, 14% skimmed milk and 18.5% 


» Opinion 0405.20/1 


89-80, stating that, decisions in the Compendium of Classification Opinions 
shou e treated in the same manner as the ENs, i.e., while neither legally 
dispositive, they provide a commentary on the scope of each heading of the HTS 
Note that the composition of both products is very similar. However, the product 
scribed as a “water-in-oil spreadable emulsion,” was classified in heading 0405, HTS 
he second product, described as a mixture of butterfat with other ingredients, was classi- 


e., nota 


t 
U 
fied in heading 2106, HTS. The second product was not butter or a dairy spread (i 


spreadable water-in-oil emulsion) and was determined to be distinct from other fats and 
oils derived from milk, since the product contained additional, non-butterfat, ingredients 

The decision to oe the milkfat products identified as AMF 8911B, AMF 8911B 
(salted), AMF 7805, and AMF 7805 (salted) under heading 0405, HTSUS, conforms to 
these HSC rulings These products, which consist of milkfat “mixture in the form of a wa- 
ter-in-oil type spreadable emulsion,” are covered under 
spreads,” of heading 0405, HTSUS, and must be class 
milkfat “mixture” under heading 2106, HTSUS 

NY F85390 and F84515 classified SDB 95 and B78 erroneously in heading 2 SUS 
prompting our revocation of those rulings in this document. Because of the potential 
changes in formulations of those products from the time of the initial ruling to the present 
both within and outside the North American Free Trade Agreement, you are requested to 
communicate Sinecthy with the Director, National ae ee Spec ialist Division, U. S 
Customs Service, 6 World Trade Center, New York NY 1048 where new rulings will be 
issued on an expedited basis. Please include a copy of this notice with your ruling requests 
We appreciate your cooperation in bringing these rulings to our attention and with this re- 
issuance process 


specific product definition, “dairy 
d there, not 


ifie 
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Holding: 

The milkfat products identified as AMF 8911B, AMF 8911B (salted), AMF 7805, and 
AMF 7805 (salted) are properly classified under subheading 0405.20.6000, HTSUS, under 
the tariff rate quota providing for: Butter and other fats and oils derived from milk; dairy 
spreads: Dairy spreads; Other: Dairy products described in additional U.S. note 1 to chap- 
ter 4: Described in additional U.S. note 10 to this chapter and entered pursuant to its provi- 
sions. Should the quantity limitation for the quota provision in 0405.20.6000 have been 
reached, classification will be in subheading 0405.20.7000, HTSUS. Goods classifiable in 
subheading 0405.20.7000, HTSUS, are subject to additional safeguard duties listed in sub- 
headings 9904.04.50—9904.05.01. 


Effect on Other Rulings: 

NY E89271 dated December 17, 1999, is hereby MODIFIED with respect to the products 
identified as AMF 8911B, AMF 8911B (salted), AMF 7805, and AMF 7805 (salted) as set 
forth herein. 

NY F85390 and F84515, dated April 11, 2000, are hereby REVOKED. 

In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 964707 nel/JGB 
Category: Classification 

Tariff No. 0405, 2106.90.64 and 2106.90.66 
Mr. GEORGE KAMPOURIS 
G. VAN KAM TRADING Co., LTD 
4920 De Maisonneuve W, #11 
Montreal, Quebec H3Z 1N1 
Canada 


Re: Revocation of NY B82737; modification of NY D82481; butterfat mixtures. 


DEAR MR. KAMPOURIS 

This letter is in regard to New York Ruling Letters (NY) B82737, dated March 7, 1997, 
and NY D82481, dated October 13, 1998, issued to you by the Customs National Commodi- 
ty Specialist Division regarding classification of certain anhydrous milkfat or butteroil or 
butterfat mixtures under the Harmonized Tariff Schedule of the United States (HTSUS). 
After extensive review of the classification of similar merchandise under the HTSUS, we 
have reconsidered NY B82737 and NY D82481 and believe that the classification of some of 
the products therein is incorrect. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY B82737 was published on January 3, 2001, in the CUSTOMS BULLETIN, Vol- 
ume 35, Number 1. As explained in the notice published on February 21, 2001 in Vol. 35, No. 
8 of the CUSTOMS BULLETIN, the period within which to submit comments on this proposal 
was extended to March 23, 2001. NY D 82481 was identified as an additional ruling that 
would fall under the principle of the ruling proposed to be modified and this letter provides 
you additional notice of that fact. That ruling is being modified by this letter as indicated 
herein. No additional comments were received in response to this notice. 


Facts: 


NY B82737 dated March 7, 1997, classified certain anhydrous milkfat and butterfat mix- 
tures, which were to be imported from Canada, Australia, New Zealand, Belgium and the 
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Netherlands, to be used as ingredients for the manufacture of confectionery or other food 
items. These products, each with a maximum moisture content of 0.5%, have ingredient 
breakdowns as follows: 
Confectionery AMF 95S—95% anhydrous milkfat or butteroil, 5% sucrose 
Confectionery AMF 95L—95% anhydrous milkfat or butteroil, 5% lactose 
Salted AMF 95N—95% anhydrous milkfat or butteroil, 5% salt 
Milky AMF 95/5—95% anhydrous milkfat or butteroil, 5% non-fat dry r 
AMF-PRO 95/5—95% anhydrous milkfat or butteroil, 5% caseinate 
All of these products were classified under subheadings 0405.90.102( 
HTSUS, the in- and over-quota provisions for: Butter and other fats and oils deri 
milk; dairy spreads: Other: Described in additional U.S. note 14 to chapter 4 
pursuant to its provisions; Anhydrous milk fat. 
In NY D82481, the products identified as Confectionery AMF 88 and Confectionery But- 
ter 88, were classified under subheadings 2106.90.64 and .66, HTSUS, the in- and over- 


und entered 


it 
quota provisions for: Food preparations not elsewhere specified or included Other 
Containing over 10 percent by weight of milk solids: Other, dairy products described in 
additional U.S. note 1 to chapter 4: Described in additional U.S. note 10 to chapter 4 and 
entered pursuant to its provisions. 


Issue: 
With respect to the products of NY B82737, whether anhydrous milkfat or 


\kfat butteroil 
products, which consist predominantly of some form of milkfat mixed with other ingredi- 
ents, are included within the scope of heading 0405, HTSUS, which provides for: Butter 
and other fats and oils from milk; dairy spreads. If these products are not specifically pro- 
vided for in heading 0405, HTSUS, or another heading, they are classified in heading 2106, 
HTSUS, which provides for: Food preparations not elsewhere specified or included 

With respect to the products of NY D82481, whether the classification for one of the 
named products, Confectionery Butter 88, is in the provision for other food preparations 
not elsewhere specified or included or specifically provided for in heading 0405 as I 
dairy spreads 


utter or 


Law and Analysis: 

The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUS. The majority of imported 
goods are classified by application of GRI 1; that is, according to the terms of the headings 
of the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal note 
otherwise require, then the remaining GRIs may be applied. 

The Explanatory Notes (ENs) to the Harmonized Commodity Description and Coding 
System constitute the official interpretation of the tariff system at the international level 
Though not dispositive, the ENs provide acommentary on the scope of e ading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

The HTSUS headings under consideration are as follows: 

0405 Butter and other fats and oils derived from milk; dairy spread 
2106 Food preparations not elsewhere specified or included 

Note 2(a) to chapter 4 defines “butter” as “* * * derived exclusively from milk, witha 
milkfat content of 80 percent or more but not more than 95 percent by weight, a maximum 
milk solids-not-fat content of 2 percent by weight and a maximum water content of 16 per- 
cent by weight. Butter does not contain added emulsifiers, but may contain sodium chlo- 
ride, food colors, neutralizing salts and cultures of harmless * * * bacteria 

Note 2(b) to chapter 4 defines “dairy spreads” as “a spreadable emulsion of the 
water-in-oil type, containing milkfat as the only fat in the product, and having a milkfat 
content of 39 percent or more but less than 80 percent by weight.” According to EN 
04.05(B), dairy spreads “may contain optional ingredients such as cultures of harmless 
* * * bacteria, vitamins, sodium chloride, sugar, gelatine, starches; food colours; flavours; 
emulsifiers; thickening agents and preservatives.” 

The composition of the goods classified in heading 0405, HTSUS, is discussed in the EN 
04.05. It is in these notes that “other fats and oils derived from milk” are described 

This group covers fats and oils derived from milk (e.g., milkfat, butterfat and butter- 


oil). Butteroil is the product obtained by extracting the water and non-fat content from 
butter or cream. 


; do not 
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This group further includes dehydrated butter and ghee (a kind of butter made most 
commonly from the milk of buffaloes or cows), as well as products cor — of a mix- 
ture of butter and small quantities of herbs, spices, flavourings, garlic, etc. (provided 
they retain the character of the — falling in this he iding).’ 

Milkfat, butterfat,! butteroil,2 and ghee® are virtually pure fatty substances. Subheading 
note 2 to chapter 4 specifically excludes dehydrated butter and ghee from subheading 
0405.10, HTSUS, which provides for: Butter, and places these anhydrous milkfat products 
under subheading 0405.90, HTSUS. 

The General Explanatory Note (I) to chapter 4 lists the various dairy products provided 
for in the chapter. It also specifies the dairy products which, in addition to natural milk con- 
stituents, may contain certain additives, suchas, stabilizing agents, antioxidants, vitamins 
not normally found in these products, processing chemicals and anti-caking agents. Butter, 
other fats and oils derived from milk, and dairy spreads of heading 0405, HTSUS, are not 
included in the list of products that may contain these additives 

In summary, heading 0405, HTSUS, based on the definitions above, includes “butter,” a 
spreadable emulsion which may contain a small number of permitted additives; “dairy 
spreads,” which are spreadable water-in-oil type emulsions containing a larger range of 
mitted additive ingredients; and “other fats and oils derived from milk,” which—except 

for flavored butter—are virtually pure milkfat substances. Thus, it appears that within 
heading 0405, HTSUS, only certain additives are permitted and those a ives are per- 
mitted only in spreads able emulsions such as butter, dairy spreads, and flavored butter. TI 
requisite purity of the fat content precludes any additives in anhydrous milkfat, butterfat 
eae or ghee 

Heading 2106, HTSUS, provides for: Food preparations not elsewhere 

Jed, and may be considered only when a more specific pro’ 

Ns to the heading permit the inclusion of certain milkfat products “Tp lrovi i that tl 
are not covered by any other heading of the Nomenclature, [for example 3) Prepara 
tions based on butter or other fats or oils derived from milk and used, e.g., in baker 
wares.” 

The milkfat mixtures under consideration in NY B82737 consist of anhydrous milkfat o1 
butteroil and added ingredients. These are not the water-in-oil type emulsions, which by 
the terms of their definitions, are permitted additives under heading 0405, HTSUS. Ac- 
cordingly, mixtures of anhydrous milkfat or butteroil with salts, sweeteners, or other non- 
milkfat ingredients are precluded from classification within heading 0405, HTSUS 

Our decision to reclassify these products is also based on a comparison of these products 
with two rulings issued by the Harmonized System Committee of the World Customs Orga- 
nization (HSC). These two rulings from the C ompendium of Classification Opinions, is- 

sued by and reflecting the consensus of the HSC on the classification of butterfat mixtu 
in the Harmonized Tariff System (HTS), are useful to illustrate this interpretation of head 
ing 0405 


0405.20 1. Butterfat mixture in the form of a water-in-oil type spreadable 
emulsion and used in the food industry, consisting of, by weight, 68.75% butteroil 


nr 1 


17% sugar, 13% water and 1.25% casein. See also Opinion 2106.90/18 
2106.90 18. Butterfat mixture in = form of a yellowish — and u 


food industry, consisting of, by weight, 67.5% butterfat, 14% skimmed m 
sugar. See also Opinion 0405.20/1 


Note that the composition of both products is very similar However, 


scribed as a “water-in-oil spreadable emulsion,” was classified in heading 


the second product, described as a mixture of butterfat with other ingr edi 
fied in heading 2106, HTS. The second product was not butter or a dairy 


1 Milkfat and butterfat are practically synonymous and the terms are used intercha ng ably 
milk or cream, the latter in butter. Milkfat has a fat content of not less than 99.7 
where the moisture content is less than 0.2%. (See Milk and Milk Products, Technology 
Alan H. Varnam & Jane P Sutherland, (Chapman & Hall, London: 1994), page 255 

“ Butteroil has a fat content of not less than 99.7%. (See Varnam, page 255.) Butteroil, similar to dehy 

ocessed by melting butter then centr zing it to remove both water and curd. Butteroil is de 

which has had its water content removed.“ (See Dairy Handbook and Dictionary, J.H. Frandsen, (Nittan 
Publishing Co., State College, PA: 1958), page 378 


> Ghee was described as “clarified and pure butter containing more than 99% by weight of butter fat 
moisture in HQ 085580 dated January 16, 1990. A relatively pure form of clarified butterfat 
which the water has been driven off by heat, the salt and curd being allowed to settle and the 
Frandsen, page 383 
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lable water-in-oil emulsion) and was determined to be “more than” other fats and 

€ ce the product contained additional, non-butterfat, ingredients 
The decision in NY B82737 to classify the anhydrous milkfat or butteroil products iden- 
onfectionery AMF 95S, Confectionery AMF 95L, Salted AMF 95N, Milky AMF 
\MF-PRO 95/5 under heading 0405, HTSUS, is in conflict with the HSC rulings 
hese anhydrous products are not “water-in-oil type spreadable emulsions” 
utter, dairy spreads, or other fats and oils derived from milk as defined in head- 
‘SUS. As in Classification Opinion 2106.90/18, where the HSC classified a but- 
re, not believed to be a water-in-oil type emulsion, containing skim milk and 
additional ingredients, in heading 2106.90, the products described in NY B82737 

be classified in 2106, HTSUS. These milkfat mixtures are properly classifi 
106.90.6400 and .6600, HTSUS, the in- and over-quota provisions 

; not elsewhere specified or included: Other: Other: Other: Contain- 

y weight of milk solids: Other, dairy products described in additional 

4 and entered pursuant to its provisions 


-d from milk, sin 


s at issue here are similar to products that were classified in two oth- 
ied by the Customs National Commodity Specialist Division and sh« 
he same heading of the HTSUS. NY E84547 dated ee 3, 1999, class 
s four mixtures: 89% anhydrous milkfat with 11% sugar, 95% anhy- 
, 89% anhydrous milkfat with 11% skim mail powder, and 95 
kim milk powder, in subheadings 2106.90.6400 and .6600, de- 
ulability. In NY E89271 dated December 17, 1999, (modified by HQ 
mixtures, 89% anhydrous milkfat with 11% sugar and 89% anhydrous 
were classified in subheadings 2106.90.6400 and .6600, depending 


onfectionery Butter 88 in subheadings 2105.90.6400 or 
vhether in or out of quota, prompting our modification of NY 
While it appears from the product description that the stated 
product would not permit classification in heading 2106 and indi 
S, the t content of the product is not apparent. Fora ruling on 
sted to communicate directly with the Director, National Com- 
U.S. Customs Service, 6 World Trade Center, New York, NY 
g will be issued on an expedited basis. Please include a copy of this 
uest. We appreciate your cooperation with this reissuance pro- 


‘fat or butteroil products identified as Confectionery AMF 95S, Con- 
Salted AMF 95N, Milky AMF 95/5, and AMF-PRO 95/5 are classified 
2106.90.6400, HTSUS, which provides for: Food preparations not else 
Other: Other: Containing over 10 percent by weight of 
roducts described in additional U.S. note 1 to chapter 4 and en- 
If entered after the quantity limitations of the tariff r: 
sifiable in subheading 2106.90.6600, HTS su 
quota provisions. Further, goods ‘which are classifiable in 
) ) are subject to additional safeguard duties listed in subheadings 
9904.05.01, HTSUS 
ied as Confectionery Butter 88 in NY D82481 is not correctly classi- 
) and will be classified elsewhere, depending on the information pro- 


1997, is REVOKED 


19908 


} 
espect to the classilicatic 


rill become effective 60 days af 
MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 964967 JGB 
Category: Classification 
Tariff No. 0405.20, 2106.90.64 and 2106.90.66 


MR. CLARK D. BIEN 

TOTAL FOODS CORPORATION 
6018 West Maple Road 
West Bloomfield, MI 48322 


Re: Modification of NY D 80215 and D 80216; milk fat and butterfat mixtures. 


DEAR Mk. BIEN 

This letter is in regard to New York Ruling Letters (NY) D80215 and D80216, both dated 
August 11, 1998, issued to you by the Customs National Commodity Specialist Division re- 
garding classification of certain milk fat mixtures under the Harmonized Tariff Schedule of 
the United States (HTSUS). After extensive review of the classification of similar mer- 
chandise under the HTSUS, we have reconsidered NY D 80215 and D80216 and believe 
that the classification of two of three products classified therein is incorrect. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
modification of NY E89271 was published on January 3, 2001, in the CUSTOMS BULLETIN, 
Volume 35, Number 1 (the Notice). As explained in a notice published on February 21, 2001, 
in Vol. 35, No. 8 of the CUSTOMS BULLETIN, the period within which to submit comments on 
this proposal was extended to March 23, 2001. NY D 80215 and D80216 were identified as 
two additional rulings that would fall under the principle of the ruling proposed to be modi- 
fied and this letter provides you additional notice of that fact. Those rulings are being modi- 
fied by this letter as indicated herein. No additional comments were received in response to 
this notice. 


Facts: 


NY D80215 and D80216, both dated August 11, 1998, classified certain milkfat confec- 
tionery mixes, which were to be imported from Canada, Denmark or New Zealand, in bulk 
trailer, 50-gallon drums, and/or 50 pound cardboard boxes for use as ingredients to 
manufacture confectionery or other food items. These products have the following ingredi- 
ent breakdown: 


Formula A: 51% granulated sugar and 49% unsalted butter (83% butterfat) 
Formula B: 89% unsalted butter and 11% granulated sugar 
Formula C: 89% anhydrous milk fat and 11% granulated sugar 

In NY D80215 and D80216, formulas A, B and C, were classified under subheadings 
2106.90.64 and .66, HTSUS, the in- and over-quota provisions for: Food preparations not 
elsewhere specified or included: * * * Other: Containing over 10 percent by weight of milk 
solids: Other, dairy products described in additional U.S. note 1 to chapter 4: Described in 
additional U.S. note 10 to chapter 4 and entered pursuant to its provisions. 

NY D80215 and D80216 classified Formulas A and B erroneously in heading 2106, 
HTSUS, prompting our modification of those rulings in this document. The classification 
provided for Formula C appears to be correct and remains unchanged. Based on the reason- 
ing in the rulings modified in the Notice, Formulas A and B will be classified in heading 
0405, HTSUS. Because of the potential changes in formulations of those products from the 
time of the initial ruling to the present, both within and outside the provisions of North 
American Free Trade Agreement, you are requested to communicate directly with the Di- 
rector, National Commodity Specialist Division, U.S. Customs Service, 6 World Trade Cen- 
ter, New York, NY 10048 where new rulings will be issued on an expedited basis. Please 
include a copy of this notice with your ruling requests. We appreciate your cooperation with 
this reissuance process. 


Holding: 


NY D80215 and D80216 both dated August 11, 1998, are hereby MODIFIED with re- 
spect to the products identified as Formula A and Formula B as set forth herein. 
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In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO THE CLASSIFICATION OF 
“SWIFFER”™ FLOOR SWEEPER PACKAGE AND CLOTHS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter and treat- 
ment relating to the classification of the “Swiffer” ™ Floor Sweeper 
package and cloths. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter relating to the tariff 
classification of the “Swiffer” ™ Floor Sweeper package and cloths un- 
der the Harmonized Tariff Schedule of the United States (HTSUS), and 
to revoke any treatment previously accorded by the Customs Service to 
substantially identical merchandise. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before June 15, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue N.W,, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
same address during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, (202) 927-2380. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
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pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. section 1484) the importer of record is 
responsible for using reasonable care to enter, classify and value im- 
ported merchandise, and provide any other information necessary to 
enable Customs to properly assess duties, collect accurate statistics and 
determine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling letter per- 
taining to the tariff classification of the “Swiffer” Floor Sweeper 
package and separately packaged replacement cloths. Although in this 
notice, Customs is specifically referring to one ruling, New York Ruling 
(NY) D82572 dated September 29, 1998, this notice covers any rulings 
on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise the rebuttable presump- 
tion of lack of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to the effective date of the 
final decision on this notice. 

In NY D82572, Customs ruled that the subject merchandise, identi- 
fied as the “Swiffer” ™ Floor Sweeper package consisting of ten chemi- 
cally treated cloths, handle, and plate was classified in subheading 
9603.90.8050, HTSUSA, which provides for other brooms, brushes 


* * * 


“mops and feather dusters. The current duty rate for this provision 


under the general column one rate is 2.8 percent ad valorem. The “Swif- 
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fer” cloths which are packaged and sold separately were classified un- 
der subheading 6307.10.2030, HTSUSA, which provides for other made 
up articles, including dress patterns: floorcloths, dishcloths, dusters 
and similar cleaning cloths: other, other. The current duty rate for this 
provision under the general column one rate is 6.9 percent ad valorem. 
This ruling letter is set forth as “Attachment A” to this document. Since 
the issuance of this ruling, Customs has reviewed the classification of 
these items and has determined that the cited ruling is in error. 

The subject merchandise, the “Swiffer” ™ Floor Sweeper package 
pursuant to a GRI 3(b) analysis, and the separately packaged “Swif- 
fer” cloths in accordance with GRI 1, are correctly classified in sub- 
heading 5603.12.0010, HTSUSA, which provides for “Nonwovens, 
whether or not impregnated, coated, covered or laminated: Of man- 
made filaments: Weighing more than 25g per square meter but not 
more than 70 g per square meter, Impregnated, coated or covered with 
material other than or in addition to rubber, plastics, wood pulp or glass 
fibers; ‘imitation suede’.” This provision is duty free at the general col- 
umn one rate. The textile category is 223. 
irsuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
$2572 dated September 29, 1998, and any other ruling not specifically 
] 
1 


ic 


entified, to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Letter 
HQ 964578 (see “Attachment B” to this document). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment 
previously accorded by the Customs Service to substantially identical 


merchandise. Before taking this action, consideration will be given to 
any written comments timely received 
Dated: April 27, 2001. 
GAIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE 
New York, NY, September 29, 1998. 
CLA-2-96:RR:NC:SP:233 D82572 
Category: Classification 
Tariff No. 9603.90.8050(EN) and 6307.10.2030(EN) 


Mk. ROGER J. CRAIN 

CUSTOMS SCIENCE SERVICES, INC. 
3506 Frederick Place 
Kensington, MD 20895-3405 


Re: The tariff classification of the “Swiffer” Floor Sweeper from China and the Nether- 


In your letter dated September 16, 1998, on behalf of Procter & Gamble Co., you re- 
quested a tariff classification ruling 

The submitted sample is the “Swiffer” floor sweeper, consisting of a handle and a plate 
(whicl 1.er comprise the “implement”) which is made in China, and a chemically 
treated dust cloth sh is made in the Netherlands. Ten dust cloths are packaged with the 
implement in are ale package. The handle of the implement consists of three sections 
of aluminum pipe and a fourth hand-grip section of plastic which screw together. The low- 
est section of the handle screws into a fitting which, in turn, screws into a plastic plate. 
Mechanical gripers on the plastic plate seize the dust cloth to complete the Swiffer. The 
Swiffer may be assembled full-length for use like a floor sweeper, or the hand-grip handle 
may be screwed directly into the plate for use like a hand duster. 

The disposable dust cloths for use with the Swiffer are of man-made nonwoven fabric 
coated/impregnated with a mixture of mineral oil and paraffin wax. Additional dust cloths 
in packages of 10 or 20 cloths per package will be imported and sold separately. 

The Swiffer is considered a composite good for classification purposes. GRI 3(b) states in 
part that ‘ ds made up of different components which cannot be classified by reference 
to 3(a), shall be classified as if they consisted of the material or component which gives 
them their essential character.” The essential character of the subject article is imparted 
by the Swiffer sweeper 
Your sample is being retained for training purposes. 

The applicable subheading for the Swiffer will be 9603.90.8050(EN), Harmonized Tariff 
Schedule of United States (HTS), which provides for other brooms, brushes * * * mops 
and feather dusters. The rate of duty will be 3.4% ad valorem. 

The applicable subheading of the dust cloths, if imported and sold separately, will be 
6307.10.2030(EN), HTS, which provides for other made up articles, including dress pat- 
terns: floor s, dishcloths, dusters and similar cleaning cloths: other, other. The rate of 
duty will be 8.4% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 17 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 

ling the ruling, contact National Import Specialist Lawrence Mushinske at 
ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 964578 ASM 
Category: Classification 
Tariff No. 5603.12.0010 
Ms. ALICIA G. CALLAHAN 
PROCTER & GAMBLE 
THE PROCTER & GAMBLE DISTRIBUTING COMPANY 
U.S. CUSTOMER SERVICES/LOGISTICS CENTER 
8500 Governor’s Hill Drive 
Cincinnati, OH 45249 


Re: Request for reconsideration and Revocation of NY D82572: Tariff classification of the 
“Swiffer” ™ Floor Sweeper package consisting of cloths, handle, and plate; Tariff clas- 
sification of the “Swiffer” ™ Floor Sweeper cloths packaged and sold separately; Non- 
woven cloth impregnated with mineral oil and parrafin wax 


DEAR Ms. CALLAHAN 

This is in response to a letter, dated July 7, 2000, requesting reconsideration of Customs 
New York Ruling (NY) D82572, dated September 29, 1998, which classified the above-cap- 
tioned merchandise under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). At this time, we have reviewed NY D82572 and determined that the classifica- 
tion provided for the subject merchandise is incorrect. This ruling now revokes NY D82572 
by providing the correct classification. A sample was submitted to this office for examina- 
tion. 


Facts: 


The subject merchandise is the “Swiffer” ™ Floor Sweeper, imported unassembled as a 
handle and plate, and packaged with ten chemically treated cloths. The “Swiffer” ™ Floor 


Sweeper cloths will also be imported separately in packages of 10 or 20 cloths. The “Swif- 
fer” ™ cloths are constructed of man-made nonwoven polyester fabric cut to 8 inchx 11 inch 
rectangles which have been impregnated with a mixture of mineral oil and paraffin wax. 
Individually, the cloths weigh 68g per square meter. The edges of the cloths have not been 
finished or hemmed. 

In NY D82572, dated September 29, 1998, the merchandise identified as the “Swiffer” ™ 
Floor Sweeper package consisting of cloth, handle, and plate was classified in subheading 
9603.90.8050, HTSUSA, which provides for other brooms, brushes * * * mops and feather 
dusters. The current duty rate for this provision under the general column one rate is 2.8 
percent ad valorem. The “Swiffer” ™ cloths which are packaged and sold separately were 
classified under subheading 6307.10.2030, HTSUSA, which provides for other made up ar- 
ticles, including dress patterns: floorcloths, dishcloths, dusters and similar cleaning 
cloths: other, other. The current duty rate for this provision under the general column one 
rate is 6.9 percent ad valorem. 

You disagree with this classification and claim that the articles subject to the ruling area 
floor sweeper and non-wovens, cut to a specific size, and should be considered as a set put 
up for retail sale classifiable under subheading 5603.12.0010, HTSUSA, which provides for 
nonwovens, whether or not impregnated, coated, covered or laminated. Currently, this pro- 
vision is duty free under the general column one rate. The textile quota category is 223. 


Issue: 

What is the proper classification for the merchandise? 
Law and Analysis: 

Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the heading and legal notes 


do not otherwise require, the remaining GRI may then be applied. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (“ENs”) constitute the official 
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interpretation of the Harmonized System at the international level. While neither legally 
binding nor dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS and are generally ialineleon of the ce interpretation of these headings. See T.D. 
89-80, 54 Fed. Reg 35127, 35128 (August 23, 1989). 

In correspondence dated October 2, 2000, you provide additional information indicating 
that the method of manufacture for the “Swiffer” ™ cloth is described as “hydroentangled” 
Furthermore, you state that most of the “Swiffer” ™ cloth is now made of fibers of U.S. ori- 
gin and the fabric is manufactured in the U.S. The fabric is sent to Canada in rolls where it 
is cut to size and meErennnee with a mixture of mineral oil and paraffin wax. You further 
note that, occasionally, the fabric is sourced from Germany and Italy. 

The “Swiffer” ™ Floor Sweeper package, which contains 10 cloths, handle, and plate, 
consists of components which are prima facie classifiable in separate headings. Thus, we 
have found that the goods cannot be classified solely on the basis of GRI 1. GRI 2(b) governs 
the classification of goods when there are mixtures and combinations of materials or sub 
rare ;, and when goods consist of two or more materials or substances. In relevant part, 
GRI 2 states that “The classification of goods consisting of more than one material or 
substance shall be according to the principles of rule 3.” GRI 3 states: 

The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 

complete or precise description of the goods 

b). Mixtures, composite goods consisting of different materials or made up of differ- 
ent components and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

In this case, the headings 5603 and 9603, HTSUS, each refer to only part of the materials 
that make up this product. Thus, pursuant to GRI 3(a), we must consider the headings 
equally specific in relation to the goods. Accordingly, the goods are classifiable pursuant to 
GRI 3(b) 

It is important to note, however, that in classifying the “Swiffer” ™ Floor Sweeper pack- 
age, the merchandise is correctly characterized as a “set”. Explanatory Note (X) for GRI 
3(b) states that “goods put up in sets for retail sale” are goods which “(a) consist of at least 
two different articles which are prima facie, classifiable in different headings. * * *; (b) con- 
sist of products or articles put up together to meet a . articular need or carry out a specific 
activity; and (c) are put up in a manner suitable for sale directly to users without repacking 
(e.g. in boxes or cases or on boards) ”. As applied to the “Swiffer” ™ Floor ladaaie 
package, we have already determined that the articles are prima facie classifiable in differ- 
ent headings. Furthermore, the set consists of articles which are intended for the activity 
of cleaning and dusting. Finally, itis our understanding that the packaged product has been 
put up in a manner suitable for sale directly to users without repac king. 

With respect to determining the essential! character of the set, the EN to GRI 3(b) pro- 
vides the aie guidance 

VII). In all these cases the goods are to be classified as if they consisted of the mate- 
rial or component which gives them their essential character, insofar as this criterion is 
applicable 

(VIII). The factor which determines the essential character will vary as between dif- 
ferent kinds of goods. It may, for example, be determined by the nature of the material 
or component, its bulk, quantity, weight or value, or by the role of a constituent materi- 
al in relation to the use ‘of the goods 

Recently, there have been several Court decisions on “essential character” for purposes 
of GRI 3(b). These cases have looked to the role of the constituent materials or components 
in relation to the use of the goods to determine essential character. See, Better Home Plas- 

] United States, 916 F. Supp. 1265 (CIT 1996), affirmed 119 F. 3d 969 (Fed. Cir. 

Mita Copystar America, Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), motion 

for eadce ing and reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista Interna- 
tional Packaging co., v. United States, 19 CIT 868, 890 F bas 1095 (1995). See also, Pil- 
lowtex Corp. v. United States, 98-1227, CAFC, F.3d 1370; 1999 U.S. App. LEXIS 4371 

The essential character of the subject seen: can be determined by comparing each 
component as it relates to the use of the product. Clearly the plastic handle and plate serve 
the function of attaching the “Swiffer” ™ cloth in such a way that it can be more conve- 
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cordance with GRI 1, are properly classifiable in subheading 5603.12.00, HTSUSA, as 
nonwovens of man-made filaments. 


Holding: 

NY D82572, dated September 29, 1998, is hereby revoked. 

The subject merchandise, the “Swiffer” ™ Floor Sweeper package pursuant to a GRI 3(b) 
analysis, and the separately packaged “Swiffer” ™ cloths in accordance with GRI 1, are cor- 
rectly classified in subheading 5603.12.0010, HTSUSA, which provides for “Nonwovens, 
whether or not impregnated, coated, covered or laminated: Of man-made filaments: Weigh- 
ing more than 25g per square meter but not more than 70 g per square meter, Impregnated, 
coated or covered with material other than or in addition to rubber, plastics, wood pulp or 
glass fibers; ‘imitation suede’.” This provision is duty free at the general column one rate. 
The textile category is 223. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

GAIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF LATEX GLOVES 
FOR NON-MEDICAL USE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letters and treatment relating 
to the tariff classification of latex gloves for non-medical use. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking five ruling letters pertaining to the tariff 
classification of latex gloves for non-medical use and is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions, under the Harmonized Tariff Schedule of the United 
States (HTSUS). Notice of the proposed revocation was published on 
March 14, 2001, in Volume 35, Number 11, of the CUSTOMS BULLETIN. 
Two comments were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 16, 2001. 
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FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 
General Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and to provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs published a 
notice in the March 14, 2001, CUSTOMS BULLETIN, in Volume 35, Number 
11, proposing to revoke Customs Headquarters rulings (HQs) 9510338, 
dated June 8, 1992, 951586, dated June 23, 1992, 957522 and 957561, 
both dated May 24, 1995, and 961270, dated April 15, 1998, pertaining 
to the tariff classification of latex gloves for non-medical use, and to re- 
voke any treatment accorded to substantially identical merchandise. 
Two comments were received in response to this notice. 

In HQs 951033, 951586, 957522, 957561, and 961270, Customs ruled 
that latex gloves for non-medical use were classified in subheading 
4015.11.00, HTSUS, the provision for “[A]rticles of apparel and cloth- 
ing accessories (including gloves), for all purposes, of vulcanized rubber 
other than hard rubber: [G]loves: [S]urgical and medical. Our decisions 
in these rulings were based on the premise that industrial use gloves 
and medical use gloves are actually the same product and hence belong 
to the same class or kind of merchandise. In those rulings, we noted that 
both industrial use and medical use gloves were made on the same ma- 
chines and of the same materials. We went on to state that: “there does 
not appear to be any basis for distinguishing between these gloves and 
medical use latex gloves.” We now believe this statement is in error. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
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ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the issue subject to this notice, should have advised 
Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying aruling ofathird party to importations involving the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Customs, pursuant to section 625(c)(1), is revoking HQs 951033, 
951586, 957522, 957561, and 961270, and any other ruling not specifi- 
cally identified, to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in Headquarters Ruling Letter (HQ) 
964836, 964837, 964838, and 964839 set forth as attachments “A” 
through “D” to this document. Additionally, pursuant to section 
625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 

Dated: May 2, 2001 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


TA a 
[Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, May 2, 2001 
CLA-2 RR:CR:GC 964836 AM 
Category: Classification 
Tariff No. 4015.19.10 
Mr. Scott D. JOHNSON 
C.H. ROBINSON INTERNATIONAL, 
21820 76°" Ave. S. 
Kent, WA 98032 


Re: HQ 957522 revoked; non-medical use latex gloves 


DEAR MR. JOHNSON 

This is in reference to Headquarters Ruling (HQ) 957522, dated May 24, 1995, and is- 
sued to the Port Director, of Customs, Seattle, Washington, concerning protest 
3001-94-100631, which you filed on behalf of Lyons Safety Inc., on October 24, 1994, 
against the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of non-medical use latex rubber gloves. In that ruling it was determined that the 
subject gloves were classifiable under subheading 4015.11.00, HTSUS, which provides for 
“[Alrticles of apparel and clothing accessories (including gloves), for all purposes, of vul- 
canized rubber other than hard rubber: [G]loves: [Slurgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, submitted 
to the Port Director, of Customs, New York, also concerning the classification of non-medi- 
cal use latex rubber gloves, we have reconsidered HQs 951033 dated June 8, 1992, 951586, 
dated June 23, 1992, 957561, dated May 24, 1995, and 961270, dated April 15, 1998. This 
ruling revokes HQ 957522. HQs 964837, 964838, and 964839 of this date, revoke HQs 
951033 and 951586, 957561 and 961270, respectively. These revocations set forth Customs 
position as to the classification of these goods and have no effect upon protests as to past 
importations 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 


ae 


the proposed revocation of HQs 951033, 951586, 957522, 957561 and 961270, was pub- 
lished on March 14, 2001, in Volume 35, Number 11, of the CUSTOMS BULLETIN. Two com- 

ments were received in opposition to the proposed revocation. After careful consideration 

of the comments, as set forth in this ruling, we have determined to proceed with the revoca- 

tions 


Facts. 

The articles under consideration are disposable, unsterilized latex rubber gloves im- 
ported in bulk from Malaysia and repackaged in dispenser boxes of 100 gloves which are 
marked for non-medical use. The gloves are sold to electronic, pharmaceutical, chemical 


and food processing industries but are not sold for surgical or medical use 
Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifiable un- 
der subheading 4015.11.00, HTSUS 


Law and Analysis: 

Merchandise imported into the US. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context that requires otherwise, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De- 
scription and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provide a commentary on the scope of each heading, and are (official interpreta- 
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tion of the Harmonized System at the international level) generally indicative of the proper 
interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 
Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification con- 
trolled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or 
kind to which the imported goods belong, and the controlling use is the principal use”. 
The following HTSUS subheadings are relevant to the classification of this product: 
4015 Articles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber: 
Gloves: 
4015.11.00 Surgical and medical 


* * * 


4015.19 Other: 
4015.19.10 Seamless 


The EN for subheading 4015.11, states as follows: “[S]urgical gloves are thin, highly tear- 
resistant articles manufactured by immersion, of akind worn by surgeons. They are gener- 
ally presented in sterile packs.” 
Subheading 4015.11, HTSUS, is a principal use provision. The court in E. M. Chemicals 
v. United States, 20 C.1.T. 382, 923 F Supp. 202 (1996 Ct. Intl. Trade) explained the applica- 
tion of these types of HTSUS provisions thus: 
When applying a “principal use” provision, the Court must ascertain the class or kind 
of goods which are involved and decide whether the subject merchandise is a member 
of that class. See supra Additional US Rule of Interpretation 1 to the HTSUS. In deter- 
mining the class or kind of goods, the Court examines factors which may include: (1) 
the general physical characteristics of the merchandise; (2) the expectation of the ulti- 
mate purchasers; (3) the channels of trade in which the merchandise moves; (4) the 
environment of the sale (e.g., the manner in which the merchandise is advertised and 
displayed); (5) the usage of the merchandise; (6) the economic practicality of so using 
the import; and (7) the recognition in the trade of this use. United States v. Carborun- 
dum Co., 63 C.C.PA. 98, 102, 536 F.2d 373, 377, cert. denied, 429 U.S. 979, 50 L. Ed. 2d 
587, 97S. Ct. 490 (1976); see also Lenox Coll., 20 C.1.T., Slip Op. 96-30, at page 5. 


Our decisions in HQs 951033, 951586, 957522, 957561, and 961270, classifying dispos- 
able latex gloves for industrial use in subheading 4015.11.00, HTSUS, the provision for 
surgical and medical latex gloves, were based on the premise that industrial use gloves and 
medical use gloves are actually the same product and hence belong to the same class or kind 
of merchandise. In those rulings, we noted that both industrial use and medical use gloves 
were made on the same machines and of the same materials. We went on to state that: 
“there does not appear to be any basis for distinguishing between these gloves and medical 
use latex gloves.” We now believe this statement is in error. 

Both commentors argue that non-medical use gloves belong to the same class or kind of 
merchandise as medical use gloves. At the outset, we note that, if this is the case, then it is 
no more incumbent upon Customs to classify all latex gloves as “surgical and medical” 
gloves than it would be to classify all the gloves as “other latex gloves.” The commentors 
state that latex gloves which bear the medical-use label are sold by the same retailers and 
used in the same way as general purpose non-medical gloves, thus, inadvertently arguing 
that the class or kind of goods to which all latex gloves belong is “other latex gloves,” 
against their stated position for classification as “medical gloves.” 

The International language of the tariff does not refer to medical gloves at all. Through 
historical happenstance, the term “Surgical and medical” was carried over from the Tariff 
Schedule of the United States (“TSUS”), the precursor to the HTSUS, to subheading 
4015.11, HTSUS. The US. International Trade Commission is considering bringing the 
HTSUS in conformity with the international language. Nevertheless, we must interpret 
the language of the HTSUS as presently worded. 

One commentor points out that the text of the EN refers only to surgical gloves in sterile 
packs. We disagree. Given the history noted above, it is at least ambiguous whether EN 
4015.11 applies to only surgical gloves, or whether, in the HTSUS, where the subheading is 
entitled “surgical and medical”, Congress intended for the EN to apply to both terms. Re- 
gardless, there is a general concern, elicited by the EN, that the gloves classified in sub- 
heading 4015.11 be of a quality different from those classified as “other” latex gloves. In the 
United States, that quality difference is governed by Food and Drug Administration 
(“FDA”) regulations, which, in turn, governs the use of the gloves. Such gloves undergo 
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stringent testing of their leak resistance and adulteration. (21 CFR 800.20). According to 
the FDA, industrial use gloves are latex gloves that have failed this test or were not tested. 
Manufacturers may then sell the untested, adulterated or leaky gloves to the cosmetic, food 
handling, electronic and other industries. There are strict penalties for attempting to in- 
sert industrial use gloves into the medical use market because they are of differing quality 
(21 CFR 800.55). The quality difference and marketing of these gloves, where the tear re- 
sistance of the article is specifically noted in the EN, distinguishes the surgical and medical 
use gloves from the non-medical use gloves 

Both commentors argue that the distinctions made in the proposed revocation are not 
based on any real physical difference in the medical and non-medical use gloves. Correct 
application of the Carborundum factors, the legal standard for analysis of principal use 
provisions, reveals distinctions between medical and non-medical use latex gloves based on 
real differences in the use of the gloves, whether or not any particular glove, from a box 
labeled “not for medical use” could theoretically form an effective barrier against blood- 
borne pathogens and other bodily fluids. 


1. The general physical characteristics of alot of non-medical use gloves may include 
a higher percentage of leaks, tears or pinholes than found in medical use gloves. Com- 
mentors point out that a particular non-medical use glove is likely to be physically ex- 
actly the same as a medical use glove. While this may be true, the imported product is 
non-medical use gloves packaged for retail sale. A given box we? non-medical use gloves 
likely contains a higher number of defective gloves than a given box of medical use 
gloves. 

2. The expectation of the ultimate purchaser of medical gloves is that the glove 
serves as an effective barrier between blood-borne pathogens that may be lethal, and 
the wearers skin. The expectation of the purchaser of non-medical use gloves is that 
the gloves will protect the wearer against chemicals and other irrit ants and will create 
a generally hygienic environment for handling food, cosmetics and other products. Ex- 
pectations about the quality of the glove are much higher among shee iltimate purchas- 
ers of medical use gloves. So much so, that the FDA has proposed a new rule requiring 
additional testing of the tear resistance and degradation potential of medical use 
gloves due to concerns that medical use gloves be of a very high quality. (64 FR 41710, 
July 30, 1999). One commentor concedes this point by revealing that testing a particu- 
lar lot of gloves for labeling as medical use gloves increases the marketing potential of 
the gloves because the ultimate purchaser prefers the assurance of a high quality prod- 
uct 

3. Medical use gloves follow channels of trade to clinical settings. Commentors state 
that non-medical use gloves are sold through the same retailers as medical use gloves. 
However, non-medical use gloves do not enter the same industries as medical use glo- 
ves. Medical-use gloves appear in clinical settings where non-medical use gloves are 
prohibited from use under FDA guidelines (21 CFR 801 ef seq.). Although another 
agency’s regulations are not controlling in Customs classification decisions, where 
Customs must apply a “use” provision to merchandise, the controlling regulatory 
scheme is indeed relevant. 

4. The environment of the sale includes a label stating that non-medical use gloves 
are only for industrial use or for non-medical use. One commentor stated that medical 
use gloves have greater consumer appeal because of their assurance of quality and are 
marketed accordingly. 

5. The actual usage of gloves labeled specifically for non-medical use can not be a 
medical use because such use is prohibited by the FDA (21 CFR 801 

6. According to commentors, there is a slight cost difference in medical and non- 
medical use gloves but, they claim, this does not interfere with the use of medical 
gloves as non-medical use gloves. However, the proposed new rule by the FDA, which 
would require additional testing of medical use gloves, may again make using medical- 
use latex gloves as industrial or general purpose latex gloves prohibitive due to the dif- 
ference in cost of the gloves. Nevertheless, the cost difference is not the only factor to 
consider. 

7. The recognition in the trade of industrial use is apparent by the labeling “not for 
medical use.’ 


On balance, application of the Carborundum factors reveals that the correct classifica- 
tion for gloves imported for and labeled for non-medical use is in subheading 4015.19.10, 
the provision for “[A]rticles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: [S]eamless” 
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Holding: 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[A]rticles of apparel and clothing accessories (including gloves) 
for all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther [Sleam- 
less.” 


Effect on Other Rulings: 


HQ 957522 is revoked. Although there is no consequence of this action with regards to 
protest 3001-94-100631, future imports occurring on or after this ruling’s effective date 
should be classified consistent with this ruling 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE 
Washington, DC, May 2, 2001. 


CLA-2 RR:CR:GC 964837 AM 
Category: Classification 
Tariff No. 4015.19.10 
Mr. TIM McMILLEN 
ANSELL EDMONT INDUSTRIAL INC 
Box 6000 
Cochocton, OH 43812-6000 


Re: HQ 951033 and HQ 951586 revoked; non-medical use latex gloves 


DEAR MR. MCMILLEN: 

This is in reference to Headquarters Rulings (HQs) 951033 and 951586, dated June 8, 
1992 and June 23, 1992, respectively, and issued to the Port Director, of Customs, Cleve- 
land Ohio, concerning protest 4103-91-000187 which you filed on June 13, 1991, against 
the classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
non-medical use latex rubber gloves. In those rulings it was determined that the subject 
gloves were classifiable under subheading 4015.11.00, HTSUS, which provides for 
“[Alrticles of apparel and clothing accessories (including gloves), for all purposes, of vul- 

canized rubber other than hard rubber: [G]loves: [S]urgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, submitted 
to the Port Director, of Customs, New York, also concern = the classification of non-medi- 
cal use —. rubber gloves, we have reconsidered 957522 and 957561, dated May 24, 1995, 
and 961270, dated April 15, 1998. This ruling revokes HQ 951033 and HQ 951586 HQs 
964836, ¢ 964838, and 964839 of this date, revoke HQs 957522, 957561, and 961270, respec- 
tively. These revocations set forth Customs position as to the classification of these goods 
and have no effect upon protests as to past importations. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQs 951033, 951586, 957522, 957561 and 961270, was pub- 
lished on March 14, 2001, in Volume 35, Number 11, of the CUSTOMS BULLETIN. Two com- 
ments were received in opposition to the proposed revocation. After careful consideration 
of the comments, as set forth in this ruling, we have determined to proceed with the revoca- 
tions. 


Facts: 


The articles under consideration are two styles of disposable latex gloves. One style is 
ambidextrous, powder ed for easy on-off, comes in 9! inch length and .005 inch thickness 
and comes in two sizes. It is packaged in boxes of 100 and in polybags of 1000. According to 
the rulings, the sample box provided has a stick-on label bearing the legend “FOR IN- 
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DUSTRIAL USE.” Advertising literature provided specifies a number of uses for the 
gloves and states that thev are for use “[a]nywhere you need a light duty liquidproof glove.” 
Information on the box specifies that the gloves are made from natural latex for greater 
finger dexterity extra sensitivity and tactility, that they do not cause hand fatigue, that 
they have snug rolled cuffs for greater protection and that they keep hands cool and com- 
fortable 
A second style of the latex gloves is made for both left hand and right hand application 
[They come in a 12 inch length, are .009 inches thick, have an anti-slip bisque finish and 
ome in half-sizes ranging from 6 to 9. Some of the gloves are packaged in an individual 
heat-sealed polybag and some are packaged 50 right-hand or left-hand gloves per heat- 
d polybag. Both of the packages are subsequently packaged in “master” na at sealed 
which, in turn, are packaged so that there are 200 pairs per case. These gloves are 
provide a combination of comfort, sensitivity and fit, offer a secure grip for both 
wet and dry applications and to provide one of the industry’ s lowest particulate levels for 
lean room environment 


seamless disposable latex rubber gloves for industrial use are classifiable un- 
~ading 4015.11.00, HTSUS 


Analysis 
ndise imported into the US. is classified under the HTSUS. Tariff classification 
; 1ed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
» absence of special language or context that requires otherwise, by the Additional [ 
s of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
TSUS and are to be considered statutory provisions of law. 
| requires that classification be determined first according to the terms of the head- 
f the tariff schedule and any relative section or chapter notes and, unless otherwise 
red, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
f goods in the subheadings of headings shall be determined according to the terms 
subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
e HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De- 
and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provide a commentary on the scope of each heading, and are (official interpreta- 
the Harmonized System at the international level) generally indicative of the proper 
etation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989) 
il U.S. Rule of Interpretation 1(a) requires that “a tariff classification con- 
ther than actual use) is to be determined in accordance with the use in the 
1 States at, or immediately prior to, the date of importation, of goods of that class or 
o which the imported goods belong, and the controlling use is the principal use” 
ollowing HTSUS subheadings are relevant to the classification of this product: 
Articles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber 
Gloves 


Surgical and medical 


Other 
4015.19.10 Seamless 
[he EN for subheading 4015.11, states as follows: “[S]urgical gloves are thin, highly tear- 
resistant articles manufactured by immersion, of a kind worn by surgeons. They are gener- 
ally presented in sterile p sey - 
Subheading 4015.11 “HY I'SUS, is a principal use provision. The court in E. M. Chemicals 
United States, 20 C.1.T. 382 “99: 3 F Supp. 202 (1996 Ct. Intl. Trade) explained the applica- 
of these types of HTSUS provisions thus: 
When applying a “principal use” provision, the Court must ascertain the class or kind 
of goods which are involved and decide whether the subject merchandise is a member 
hat class. See supra Additional US Rule of Interpretation 1 to the HTSUS. In deter- 
nining the class or kind of goods, the Court examines factors which may include: (1) 
the general physical characteristics of the merchandise; (2) the expectation of the ulti- 
mate purchasers; (3) the channels of trade in which the merchandise moves; (4) the 
environment of the sale (e.g., the manner in which the merchandise is advertised and 
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displayed); (5) the usage of the merchandise; (6) the economic practicality of so using 
the import; and (7) the recognition in the trade of this use. United States v. Carborun- 
dum Co., 63 C.C.PA. 98, 102, 536 F.2d 373, 377, cert. denied, 429 U.S. 979, 50 L. Ed. 2d 
587, 97S. Ct. 490 (1976); see also Lenox Coll., 20 C.1.T., Slip Op. 96-30, at page 5. 


Our decisions in HQs 951033, 951586, 957522, 957561, and 961270, classifying dispos- 
able latex gloves for industrial use in subheading 4015.11.00, HTSUS, the provision for 
surgical and medical latex gloves, were based on the premise that industrial use gloves and 
medical use gloves are actually the same product and hence belong to the same class or kind 
of merchandise. In those rulings, we noted that both industrial use and medical use gloves 
were made on the same machines and of the same materials. We went on to state that: 
“there does not appear to be any basis for distinguishing between these gloves and medical 
use latex gloves.” We now believe this statement is in error. 

Both commentors argue that non-medical use gloves belong to the same class or kind of 
merchandise as medical use gloves. At the outset, we note that, if this is the case, then it is 
no more incumbent upon Customs to classify all latex gloves as “surgical and medical” 
gloves than it would be to classify all the gloves as “other latex gloves.” The commentors 
state that latex gloves which bear the medical-use label are sold by the same retailers and 
used in the same way as general purpose non-medical gloves, thus, inadvertently arguing 
that the class or kind of goods to which all latex gloves belong is “other latex gloves,” 
against their stated position for classification as “medical gloves.” 

The International language of the tariff does not refer to medical gloves at all. Through 
historical happenstance, the term “Surgical and medical” was carried over from the Tariff 
Schedule of the United States (“TSUS”), the precursor to the HTSUS, to subheading 
4015.11, HTSUS. The US. International Trade Commission is considering bringing the 
HTSUS in conformity with the international language. Nevertheless, we must interpret 
the language of the HTSUS as presently worded. 

One commentor points out that the text of the EN refers only to surgical gloves in sterile 
packs. We disagree. Given the history noted above, it is at least ambiguous whether EN 
4015.11 applies to only surgical gloves, or whether, in the HTSUS, where the subheading is 
entitled “surgical and medical”, Congress intended for the EN to apply to both terms. Re- 
gardless, there is a general concern, elicited by the EN, that the gloves classified in sub- 
heading 4015.11 be of a quality different from those classified as “other” latex gloves. In the 
United States, that quality difference is governed by Food and Drug Administration 
(“FDA”) regulations, which, in turn, governs the use of the gloves. Such gloves undergo 
stringent testing of their leak resistance and adulteration. (21 CFR 800.20). According to 
the FDA, industrial use gloves are latex gloves that have failed this test or were not tested. 
Manufacturers may then sell the untested, adulterated or leaky gloves to the cosmetic, food 
handling, electronic and other industries. There are strict penalties for attempting to in- 
sert industrial use gloves into the medical use market because they are of differing quality. 
(21 CFR 800.55). The quality difference and marketing of these gloves, where the tear re- 
sistance of the article is specifically noted in the EN, distinguishes the surgical and medical 
use gloves from the non-medical use gloves. 

Both commentors argue that the distinctions made in the proposed revocation are not 
based on any real physical difference in the medical and non-medical use gloves. Correct 
application of the Carborundum factors, the legal standard for analysis of principal use 
provisions, reveals distinctions between medical and non-medical use latex gloves based on 
real differences in the use of the gloves, whether or not any particular glove, from a box 
labeled “not for medical use” could theoretically form an effective barrier against blood- 
borne pathogens and other bodily fluids. 


1. The general physical characteristics of alot of non-medical use gloves may include 
a higher percentage of leaks, tears or pinholes than found in medical use gloves. Com- 
mentors point out that a particular non-medical use glove is likely to be physically ex- 
actly the same as a medical use glove. While this may be true, the imported product is 
non-medical use gloves packaged for retail sale. A given box of non-medical use gloves 
likely contains a higher number of defective gloves than a given box of medical use 
gloves. 

2. The expectation of the ultimate purchaser of medical gloves is that the glove 
serves as an effective barrier between blood-borne pathogens that may be lethal, and 
the wearers skin. The expectation of the purchaser of non-medical use gloves is that 
the gloves will protect the wearer against chemicals and other irritants and will create 
a generally hygienic environment for handling food, cosmetics and other products. Ex- 
pectations about the quality of the glove are much higher among the ultimate purchas- 
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ers of medical use gloves. So much so, that the FDA has proposed a new rule requiring 
additional testing of the tear resistance and degradation potential of medical use 
gloves due to concerns that medical use gloves be of a very high quality. (64 FR 41710, 

July y 30, 1999). One commentor concedes this point by revealing that testing a particu- 
lar lot of gloves for labeling as medical use gloves increases the marketing potential of 
the gloves because the ultimate purchaser prefers the assurance of a high quality prod- 

uct 

3. Medical use gloves follow channels of trade to clinical settings. Commentors state 
that non-medical use gloves are sold through the same retailers as medical use gloves 
However, non-medical use gloves do not enter the same industries as medical use glo- 
ves. Medical-use gloves appear in clinical settings where non-medical use gloves are 
prohibited from use under FDA guidelines (21 CFR 801 et seg.). Although another 
agency’s regulations are not controlling in Customs classification decisions, where 
Customs must apply a “use” provision to merchandise, the controlling regulatory 
scheme is indeed relevant 

The environment of the sale includes a label stating that non-medical use gloves 
are only for industrial use or for non-medical use. One commentor stated that medical 
use gloves have greater consumer appeal because of their assurance of quality and are 
marketed accordingly. 

5. The actual usage of gloves labeled specifically for non-medical use can not be a 
medical use because such use is prohibited by the FDA (21 CFR 801 et seq.). 

6. According to commentors, there is a slight cost difference in medical and non- 
medical use gloves but, they claim, this does not interfere with the use of medical 
gloves as non-medical use gloves. However, the proposed new rule by the FDA, which 
would require additional testing of medical use gloves, may again make using medical- 
use latex glov es as industrial or general purpose latex gloves prohibitiv e due to the dif- 
ference in cost of the gloves. Nevertheless, the cost difference is not the only factor to 
consider. 

7. The recognition in the trade of industrial use is apparent by the labeling “not for 
medical use.” 

On balance, application of the Carborundum factors reveals that the correct classifica- 
tion for gloves imported for and labeled for non-medical use is in subheading 4015.19.10 
the provision for “[A]rticles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: [S]eamless” 


Holding. 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[A]rticles of apparel and clothing accessories (including gloves), 
for all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: [S]eam- 
less 


Effect on Other Rulings: 

HQs 951033 and 951586 are revoked. Although there is no consequence of this action 
with regards to protest 4103-91-000187, future imports occurring on or after this ruling’s 
effective date should be classified consistent with this ruling 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMS SERVICE 
Washington, DC, May 2, 2001 
CLA-2 RR:CR:GC 964838 AM 
Category: Classification 
Tariff No. 4015.19.10 
Mr. DONALD J. UNGER 
BARNES, RICHARDSON & COLBURN 
200 East Randolph Drive 
Chicago, IL. 60601 


Re: HQ 957561 revoked; non-medical use latex gloves. 


DEAR Mr. UNGER 

This is in reference to Headquarters Ruling (HQ) 957561, dated May 24, 1995, and is- 
sued to the Port Director, of Customs, Chicago, Illinois, concerning protest 
3901-94-102358, which you filed on behalf of Magid Glove on October 20, 1994, against the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
non-medical use latex rubber gloves. In those rulings it was determined that the subject 
gloves were classifiable under subheading 4015.11.00, HTSUS, which provides for 
“[Alrticles of apparel and clothing accessories (including gloves), for all purposes, of vul- 
canized rubber other than hard rubber: [G]loves: [Surgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, submitted 
to the Port Director, of Customs, New York, also concerning the classification of non-medi 
cal use latex rubber gloves, we have reconsidered HQs, 951033 and 951586, dated June 8 
1992 and June 23, 1992, respectively, 957522 and 957561, both dated May 24, 1995, and 
961270, dated April 15, 1998. This ruling revokes HQ 957561. HQs 964836, 964837, and 
964839 of this date, revoke HQs 957522, 951033 and 951586, and 961270, respectively 
These revocations set forth Customs position as to the classification of these goods and 
have no effect upon protests as to past importations. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c 
the proposed revocation of HQs 951033, 951586, 957522, 957561 and 961270 
lished on March 14, 2001, in Volume 35, Number 11, of the CUSTOMS BULLETIN. Two 
ments were received in opposition to the proposed revocation. After careful consideratio1 
of the comments, as set forth in this ruling, we have determined to proceed with the revoca 
tions 


Facts: 


The articles under consideration are disposable unsterilized latex rubber gloves pro- 
duced in Malaysia and packaged in dispenser boxes of 100 gloves which are marked “For 
Industrial Use Only.” The gloves are sold to electronic, pharmaceutical, chemical and food 
processing industries but are not sold for surgical or medical use 


Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifiable un 
der subheading 4015.11.00, HTSUS. 
Law and Analysis: 

Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context that requires otherwise, by the Additional U.S 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRis. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De- 
scription and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provide a commentary on the scope of each heading, and are (official interpreta- 
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tion of the Harmonized System at the international level) generally indicative of the proper 
interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989) 
Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification con- 
trolled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or 
kind to which the imported goods belong, and the controlling use is the principal use” 
The following HT SU S subheadings are relevant to the classification of this product 
Articles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber: 
Gloves 
Surgical and medical 


F 


Other 
Seamless 
subheading 4015.11, states as follows: “[S]urgical gloves are thin, highly tear- 
resistant articles manufactured by immersion, of a kind worn by surgeons. They are gener- 
ally presented in sterile packs.” 

Subheading 4015.11, HTSUS, is a principal use provision. The court in E. M. Chemicals 

1. United States , 20 C I T 382,923 F Supp 202 (1996 Ct. Intl. Trade) explained the aie 
tion a these types of HTSL IS provisions thus 

When applying a “principal use” provision, the Court must ascertain the class or kind 
of goods which are involved and decide whether the subject merchandise is a member 
of that class. See supra Additional US Rule of Interpretation 1 to the HTSUS. In deter- 
mining the class or kind of goods, the Court examines factors which may include: (1 
the general ph al characteristics of the merc handise; (2) the expectation of the ulti- 
nate purchasers; (3) the channels of trade in which the merchandise moves; (4) the 
snvironment of the sale (e.g., the manner in which the merchandise is advertised and 
displayed); (5) the usage of the merchandise; (6) the economic practicality of so using 
the it mport; and (7) the recognition in the trade of this use. United States v. Carborun- 
dum Co., 63 C.C.PA. 98, 102, 536 F.2d 373, 377, cert. denied, 429 U.S. 979, 50 L Ed. 2d 
587, 97S. Ct. 490 (1976); see also Lenox Coll., 20 C.1.T., Slip Op. 96-30, at page 5 

Our decisions in HQs 951033, 951586, 957522, 957561 - 961270, classifying dispos- 
able latex gloves for industrial use in subheading 4015.11.00, HTSUS, the provision for 
surgical and medical latex gloves, were based on the premise aa industr ial use gloves and 
medical use gloves are actually the same product and hence belong to the same class or kind 
of merchandise. In those rulings, we noted that both industrial use and medical use gloves 
were made on the same mach ines and of the same materials. We went on to state that 
“there does not app to be ¢ basis for distinguishing between these gloves and medical 
use latex gloves.” We now believe this statement is in error. 

Both commentors argue that non-medical use gloves belong to the same class or kind of 
merchandise as medical use gloves. At the outset, we note that, if this is the case, then it is 
no more incumbent upon Customs to classify all latex gloves as “surgical and medical” 

gloves than it would be to classify all the gloves as “other latex gloves.” The commentors 
state that latex gloves which bear the medical-use label are sold by the same retailers and 
used in the same way as general purpose non-medical gloves, thus, inadvertently arguing 
that the class or kind of goods to which all latex gloves belong is “other latex gloves,” 
against their stated position for classification as “medical gloves.” 

The International language of the tariff does not refer to medical gloves at all. Through 
historical happenstance, the term “Surgical and medical” was carried over from the Tariff 
Schedule of the United States (“TSUS”), the precursor to the HTSUS, to subheading 
4015.11, HTSUS. The US. International Trade Commission is considering bringing the 
HTSUS in conformity with the international language. Nevertheless, we must interpret 

the language of the HTSUS as presently worded 

One commentor points out that the text of the EN refers only to surgical gloves in sterile 
packs. We disagree. Given the history noted above, it is at least ambiguous whether EN 
4015.11 applies to only surgical gloves, or whether, in the HTSUS, where the subheading is 
entitled “surgical and medical”, Congress intended for the EN to apply to both terms. Re- 
gardless, there is a general concern, elicited by the EN, that the gloves classified in sub- 
heading 4015.11 be of a quality different from those classified as “other” latex gloves. In the 
United States, that quality difference is governed by Food and Drug Administration 
(“FDA”) regulations, which, in turn, governs the use of the gloves. Such gloves undergo 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 20, MAY 16, 2001 


stringent testing of their leak resistance and adulteration. (21 CFR 800.20). According to 
the FDA, industrial use gloves are latex gloves that have failed this test or were not tested. 
Manufacturers may then sell the untested, adulterated or leaky gloves to the cosmetic, food 
handling, electronic and other industries. There are strict penalties for attempting to in- 
sert industrial use gloves into the medical use market because they are of differing quality. 
(21 CFR 800.55). The quality difference and marketing of these gloves, where the tear re- 
sistance of the article is specifically noted in the EN, distinguishes the surgical and medical 
use gloves from the non-medical use gloves. 

Both commentors argue that the distinctions made in the proposed revocation are not 
based on any real physical difference in the medical and non-medical use gloves. Correct 
application of the Carborundum factors, the legal standard for analysis of principal use 
provisions, reveals distinctions between medical and non-medical use latex gloves based on 
real differences in the use of the gloves, whether or not any particular glove, from a box 
labeled “not for medical use” could theoretically form an effective barrier against blood- 
borne pathogens and other bodily fluids 


|. The general physical characteristics of a lot of non-medical use gloves may include 
a higher percentage of leaks, tears or pinholes than found in medical use gloves. Com- 
mentors point out that a particular non-medical use glove is likely to be physically ex- 
ume as a medical use glove. While this may be true, the imported product is 

gloves packaged for retail sale. A given box of non-medical use gloves 

a higher number of defective gloves than a given box of medical use 


tly the 


he expectation of the ultimate purchaser of medical gloves is that the glove 
serves as an effective barrier between blood-borne pathogens that may be lethal, and 
the wearers skin. The expectation of the purchaser of non-medical use gloves is that 
the gloves will protect the wearer against chemicals and other irritants and will create 
a generally hygienic environment for handling food, cosmetics and other products. Ex- 
pectations about the quality of the glove are much higher among the ultimate purchas- 
ers of medical use gloves. So much so, that the FDA has proposed a new rule requiring 
1 testing of the tear resistance and degradation potential of medical use 

ie to concerns that medical use gloves be of a very high quality. (64 FR 41710, 
), 1999). One commentor concedes this point by revealing that testing a particu- 
; for labeling as medical use gloves increases the marketing potential of 

»ves because the ultimate purchaser prefers the assurance of a high quality prod- 


Medical use gloves follow channels of trade to clinical settings. Commentors state 
that non-medical use gloves are sold through the same retailers as medical use gloves. 
However, non-medical use gloves do not enter the same industries-as medical use glo- 

[ » gloves appear in clinical settings where non-medical use gloves are 
use under FDA guidelines (21 CFR 801 et seq.). Although another 
ulations are not controlling in Customs classification decisions, where 
apply a “use” provision to merchandise, the controlling regulatory 
slevant 
vironment of the sale includes a label stating that non-medical use gloves 
industrial use or for non-medical use. One commentor stated that medical 
» greater consumer appeal because of their assurance of quality and are 
dingly 
usage of gloves labeled specifically for non-medical use can not be a 
because such use is prohibited by the FDA (21 CFR 801 et seq.). 
ng to commentors, there is a slight cost difference in medical and non- 
gloves but, they claim, this does not interfere with the use of medical 
medical use gloves. However, the proposed new rule by the FDA, which 
additional testing of medical use gloves, may again make using medical- 
s industrial or general purpose latex gloves prohibitive due to the dif- 
of the gloves. Nevertheless, the cost difference is not the only factor to 


tion in the trade of industrial use is apparent by the labeling “not for 


On balance, application of the Carborundum factors reveals that the correc<t. classifica- 
tion for ve nported for and labeled for non-medical use is in subheading 4015.19.10, 
the provision for “[A]rticles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: [S]eamless” 
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Holding: 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[A]rticles of apparel and clothing accessories (including gloves), 
for all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: [ [Sleam- 
less.” 

Effect on Other Rulings: 

HQ 957561 is revoked. Although there is no consequence of this action with regards to 
protest 3901-94-102358, future imports occurring on or after this ruling’s effective date 
should be classified consistent with this ruling 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMS SERVICE, 
Washington, DC, May 2, 2001. 
CLA-2 RR:CR:GC 964839 AM 
Category: Classification 
Tariff No. 4015.19.10 
SST INTERNATIONAL INC 
10415 S. La Cienega Blvd 
Los Angeles, CA 90045 


R 


Re: HQ 961270 revoked; non-medical use latex gloves. 
DEAR SIR OR MADAM 

This is in reference to Headquarters Ruling (HQ) 961270, dated April 15, 1998, and is- 
sued to the Port Director, of Customs, Los Angeles/Long Beach, California, concerning pro- 
test 2704-97-102641, which you filed on behalf of Boyd Medical and Safety, on August 6, 
1997, against the classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of non-medical use latex rubber gloves. In that ruling it was determined 
that the subject gloves were classifiable under subheading 4015.11.00, HTSUS, which pro- 
vides for “[A]rticles of apparel and clothing ac a (including gloves), for all purposes, 
of vuleanize d rubber other than hard rubber: [G]loves: [S]urgical and medical.” 

In reviewing an unrelated protest, 1001-99- 100923, dated February 24, 1999, submitted 
to the Port Director, of Customs, New York, also concerning the classification of non-medi- 
cal use latex rubber gloves, we have reconsidered HQs 951033, dated June 8, 1992, 951586, 
dated June 23, 1992, 957522 and 957561, both dated May 24, 1995. This ruling revokes HQ 
961 270. HQs 9648: 36, 964837 and 964838 of this date, revoke HQs 957522, 951033 and 
951586, and 957561, respectively. These revocations set forth Customs position as to the 
classification of these goods and have no effect upon the protests as to past importations. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQs 951033, 951586, 957522, 957561 and 961270, was pub- 
lished on March 14, 2001, in Volume 35, Number 11, of the CUSTOMS BULLETIN. Two com- 
ments were received in opposition to the proposed revocation. After careful consideration 
of the comments, as set forth in this ruling, we have determined to proceed with the revoca- 
tions 


Facts: 

The articles under consideration are disposable, pre-powdered, unsterilized, ambidex- 
trous latex rubber gloves produced in Malaysia and packaged in dispenser boxes of 100 glo- 
ves. The gloves are sold to electronic, pharmaceutical, chemical and food processing 
industries but are not sold for surgical or medical use. 

Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifiable un- 
der subheading 4015.11.00, HTSUS 
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Lew and Analysis: 

Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context that requires otherwise, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De- 
scription and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provide a commentary on the scope of each heading, and are (official interpreta- 
tion of the Harmonized System at the international level) generally indicative of the proper 
interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification con- 
trolled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or 
kind to which the imported goods belong, and the controlling use is the principal use”. 

The following HTSUS subheadings are relevant to the classification of this product: 

4015 Articles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber 
Gloves 


Surgical and medical 


4015.19 Other: 
4015.19.10 Seamless 
The EN for subheading 4015.11, states as follows: “[SJurgical gloves are thin, highly 
tear-resistant articles manufactured by immersion, of a kind worn by surgeons. They are 
generally presented in sterile packs.” 
Subheading 4015.11, HTSUS, is a principal use provision. The court in E. M. Chemicals 


v. United States , 20 C.1.T. 382, 923 F Supp. 202 (1996 Ct. Intl. Trade) explained the applica- 
tion of these types of HTSUS provisions thus: 


When applying a “principal use” provision, the Court must ascertain the class or kind 
of goods which are involved and decide whether the subject merchandise is a member 
of that class. See supra Additional US Rule of Interpretation 1 to the HTSUS. In deter- 
mining the class or kind of goods, the Court examines factors which may include: (1) 
the general physical characteristics of the merchandise; (2) the expectation of the ulti- 
mate purchasers; (3) the channels of trade in which the merchandise moves; (4) the 
environment of the sale (e.g., the manner in which the merchandise is advertised and 
displayed); (5) the usage of the merchandise; (6) the economic practicality of so using 
the import; and (7) the recognition in the trade of this use. United States v. Carborun- 
dum Co., 63 C.C.PA. 98, 102, 536 F.2d 373, 377, cert. denied, 429 U.S. 979, 50 L. Ed. 2d 
587, 97 S. Ct. 490 (1976); see also Lenox Coll., 20 C.L.T., Slip Op. 96-30, at page 5. 

Our decisions in HQs 951033, 951586, 957522, 957561, and 961270, classifying dispos- 
able latex gloves for industrial use in subheading 4015.11.00, HTSUS, the provision for 
surgical and medical latex gloves, were based on the premise that industrial use gloves and 
medical use gloves are actually the same product and hence belong to the same class or kind 
of merchandise. In those rulings, we noted that both industrial use and medical use gloves 
were made on the same machines and of the same materials. We went on to state that: 
“there does not appear to be any basis for distinguishing between these gloves and medical 
use latex gloves.” We now believe this statement is in error. 

Both commentors argue that non-medical use gloves belong to the same class or kind of 
merchandise as medical use gloves. At the outset, we note that, if this is the case, then it is 
no more incumbent upon Customs to classify all latex gloves as “surgical and medical” 
gloves than it would be to classify all the gloves as “other latex gloves.” The commentors 
state that latex gloves which bear the medical-use label are sold by the same retailers and 
used in the same way as general purpose non-medical gloves, thus, inadvertently arguing 
that the class or kind of goods to which all latex gloves belong is “other latex gloves,” 
against their stated position for classification as “medical gloves.” 
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The International language of the tariff does not refer to medical gloves at all. Through 
historical happenstance, the term “Surgical and medical” was carried over from the Tariff 
Schedule of the United States (“TSUS”), the precursor to the HTSUS, to subheading 
4015.11, HTSUS. The USS. International Trade Commission is considering bringing the 
HTSUS in conformity with the international language. Nevertheless, we must interpret 
the language of the HTSUS as presently worded 

One commentor points out that the text of the EN refers only to surgical gloves in sterile 
packs. We disagree. Given the history noted above, it is at least ambiguous whether E 
4015.11 applies to only surgical gloves, or whether, in the HTSUS, where the subheading 
entitled “surgical and medical”, Congress intended for the EN to apply to both terms. Re- 
gardless, there is a general concern, elicited by the EN, that the gloves classified in sub- 
heading 4015.11 be of a quality different from those classified as “other” latex gloves. In the 
United States, that quality difference is governed by Food and 
(“FDA”) regulations, which, in turn, governs the use of 
stringent testing of their leak resistance and adulteration 
the FDA, industrial use gloves are latex gloves that have failed this test or 
Manufacturers may then sell the untested, adulterated or leaky gloves to the cosmetic, ft 
handling, electronic and other industries. There are strict penalties for attempting t 
sert industrial use gloves into the medical use market because they are of differing 
(21 CFR 800.55). The quality difference and marketing of these gloves, where the t 


sistance of the article is specifically noted in the EN, « 
use gloves from the non-medical use glove 

Both commentors argue that the distinctions made 1 
based on any real physical difference in the medical a1 
application of the Carborundum factors, the | 
provisions, reveals distinctions between medi 
real differences in the use of the 
labeled “not for medical use” could theoretically 
borne pathogens and other bodily fluids 
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] 
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a high 
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2. The expectation of the ultimate purchaser of medical gl 
erves as an effective barrier between blood-borne pathogens that may be lethal, and 


1e wearers skin. T 


1e gloves will protect the wearer against 1icals and other ir 
f 


a generally hygienic environment for handling food, cosmetic 
pectations about the quality of the glove are much higher among the ultimate purchas 
ers of medical use gloves. So much so, that the FDA has proposed a ne\ 
additional testing of the tear sistance and degradation potenti 
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ves. Medical-use gloves appear in clinical settings where non-me 
prohibited from use under FDA guidelines (21 CFR 801 et 
agency s regulations are not controlling in Customs classification 
Customs must apply a “use” provision to merchandise, the controlling regulatory 
scheme is indeed relevant 
4. The environment of the sale includes a label stating that non-medical use gloves 
are only for industrial use or for non-medical use. One commentor stated that medical 
use gloves have greater consumer appeal because of their assurance of quality 
marketed accordingly 
5. The actual usage of gloves labeled specific 


lly for non-medical us¢ 
medical use because such use is prohibited by the . 
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6. According to commentors, there is a slight cost difference in medical and non- 
medical use gloves but, they claim, this does not interfere with the use of medical 
gloves as non-medical use gloves. However, the proposed new rule by the FDA, which 
would require additional testing of medical use gloves, may again make using medical- 
use latex gloves as industrial or general purpose latex gloves prohibitive due to the dif- 
ference in cost of the gloves. Nevertheless, the cost difference is not the only factor to 
consider. 

7. The recognition in the trade of industrial use is apparent by the labeling “not for 
medical use.” 


On balance, application of the Carborundum factors reveals that the correct classifica- 
tion for gloves imported for and labeled for non-medical use is in subheading 4015.19.10, 
the provision for “[A]rticles of apparel and clothing accessories (including gloves), for all 
purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: [S]eamless”. 


Holding: 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[A]rticles of apparel and clothing accessories (including gloves), 
for all purposes, of vulcanized rubber other than hard rubber: [G]loves: (O]ther: [S]eam- 


Effect on Other Rulings: 

HQ 961270 is revoked. Although there is no consequence of this action with regards to 
protest 2704-97-102641, future imports occurring on or after this ruling’s effective date 
should be classified consistent with this ruling. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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I 
INTRODUCTION 

WALLACH, Judge: At issue in this case are several aspects of the De- 
partment of Commerce, International Trade Administration’s (“Com- 
merce” or the “Department”) Notice of Final Determination of Sales at 
Less Than Fair Value: Stainless Steel Sheet and Strip in Coils From Ita- 
ly, 64 Fed. Reg. 30750 (Dep’t Commerce 1999) (“Final Determination”), 
as amended by 64 Fed. Reg. 40567 (Dep’t Commerce 1999) (“Amended 
Final Determination”) in which Commerce found that Plaintiffs, Acciai 
Speciali Terni S.p.A. and Acciai Speciali Terni USA, Inc. (collectively 
“AST”) were selling their products for less than fair value (i.e. dumping) 
in the United States. Plaintiff AST and Defendant-Intervenors Zanes- 
ville Armco Independent Organization, et al, through respective Mo- 
tions For Judgment On The Agency Record, pursuant to USCIT Rule 


61 
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56.2, challenge the Final Determination. For the reasons set forth below, 
the Final Determination is affirmed in part and remanded in part. 


II 
BACKGROUND 


AST is a producer and exporter/importer of steel products. See Initia- 
tion of Antidumping Duty Investigations: Stainless Steel Sheet and 
Strip in Coils From France, Germany, Italy, Japan, Mexico, South Ko- 
rea, Taiwan, and the United Kingdom, 63 Fed. Reg. 37521, 37524 (Dep’t 
Commerce 1998). A related key player in this investigation is an affili- 
ated reseller identified in Commerce’s determinations as reseller 001 
(“USR”). See Final Determination at 30750 (referring to reseller 001 as 
AST’s “affiliated U.S. reseller”). 

On June 30, 1998, Commerce initiated antidumping investigations of 
imports of stainless steel sheet and strip (““SSSS”) in coils from several 
countries, including Italy. See Initiation of Antidumping Duty Inves- 
tigations: Stainless Steel Sheet and Strip in Coils From France, Germa- 
ny, Italy, Japan, Mexico, South Korea, Taiwan, and the United 
Kingdom, 63 Fed. Reg. 37521 (Dep’t Commerce 1998). 

On December 17, 1998, Commerce issued its Preliminary Determina- 
tion. See Notice of Preliminary Determination for Sales at Less Than 
Fair Value: Stainless Steel Sheet and Strip in Coils From Italy, 64 Fed. 
Reg. 116 (Dep’t Commerce 1999). On June 8, 1999, Commerce issued 
the Final Determination. The Department amended the Final Deter- 
mination on July 27, 1999, to correct certain ministerial errors. See 
Amended Final Determination. 


A 


COMMERCE FOUND THE DATABASE PREPARED BY USR 
HAD PERVASIVE ERRORS, AND APPLIED ADVERSE FACTS AVAILABLE 

In the course of the investigation, Commerce “requested AST to pro- 
vide information for all affiliates involved in the production or sale of the 
subject merchandise in the foreign market or the United States.” Mem- 
orandum of the United States in Opposition to the Motion of Acciai Spe- 
ciali Terni S.p.A. For Judgment upon the Agency Record (“Defendant’s 
Response to Plaintiffs’ Motion”) at 3 (citing Dep’t Commerce Question- 
naire at G-6 (Aug. 3, 1998) (“Prepare a single response that includes in- 
formation, including financial statements, for all affiliates involved 
with the production or sale of the products under investigation during 
the period of investigation (‘POI’) in the foreign market or the United 
States market or both. Include the sales and cost of these affiliates with 
your sales and cost in the same computer data file(s) and submit a single 
narrative response.”)). 

In its response AST did not provide complete downstream sales data 
for its affiliates, stating instead that: 


AST continues to believe that it should not be required to submit 
any data on downstream sales by resellers that might be deemed to 
be affiliated companies. Nevertheless, to respond to the Depart- 
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ment’s request for transaction-specific home market downstream 
sales data, AST solicited this data from the specific resellers. * * * 
Unfortunately, * * * AST cannot compel the resellers in which it 
has only a minority interest to provide the requested data. Though 
AST asked these resellers to provide this data and offered to assist 
in the compilation and preparation of the data, the minority-owned 
resellers declined to cooperate. 
Letter from Counsel for AST to Commerce, November 12, 1998, at 3. In 
reply, Commerce issued a deficiency letter in which it reiterated its re- 
quest for the downstream sales data by AST’s affiliates in the U.S. mar- 
ket. Letter from Commerce to counsel for AST, November 27, 1998 
(“[W]e request the following information * * * the downstream sales of 
* * er 

AST did provide downstream sales information for USR. AST sub- 
mitted a database prepared by USR containing information on further 
manufacturing and downstream sales. The database was first sub- 
mitted to Commerce on December 11, 1998, and was then modified and 
resubmitted to Commerce on January 15, 1999. See Letters from Coun- 
sel for AST to Commerce, December 11, 1998 (“enclosed * * * [is] AST’s 
response to the Department’s November 27, 1998 request for data on 
downstream sales and further manufacturing by [USR and other resel- 
lers].”) and January 15, 1999 (“enclosed * * * [is] AST’s response to the 
Department’s January 8, 1999 request for additional information from 
[USR] * * *. This submission also corrects certain minor errors in the 
data previously submitted * * *.”). 

At verification,! Commerce noted discrepancies between the database 
submitted to it and the records of USR. It found sales which were not 
attributed to suppliers, misallocated processing costs, incorrectly ap- 
plied buffing costs, inaccurately reported quantity surcharges, and inac- 
curately allocated respinning costs. Final Determination at 30758-60. 

In the Final Determination, Commerce held that those discrepancies 
undermined the entire sales database prepared by USR. It stated that 
“the frequency of the errors and the absence on the record of informa- 
tion necessary to correct certain of these errors serve to undermine the 
overall credibility of the further-manufacturing response as a whole, 
thus compelling the Department to rely upon total facts available for 
further-manufactured sales by” USR. Id. at 30758. 

Commerce identified discrepancies in the program in regard to widths 
of further-processed coils. It stated that: 

[USR] created a computer program * * * which sought to match an 
input coil to each output coil sold and to assign a cost for each proc- 
essing step through which the finished coil supposedly passed. As 
noted, at verification we tested this computer program to assess its 
accuracy and reliability and found that seven of eighteen transac- 


lin the Preliminary Determinatior 
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tions tested contained errors in either the allocation of processing 
costs or in the matching of input coils to output coils. In two of these 
cases [USR] had assigned processing costs to products which had, in 
fact, undergone no processing whatever. We note that this discrep- 
ancy arose from the input coils and output coils identified by 
[USR]’s own computer program. In another transaction the com- 
bined widths of the finished products were greater than the original 
width of the input coil as identified by the system, an obvious physi- 
cal impossibility that should have been identified by [USR] as an er- 
ror. 
Final Determination at 30759. 
Commerce also found errors in the reported finishing costs, stating 
that “[clertain coils with a pre-buff finish applied to the underside had 
no finishing costs reported for the additional processing.” Jd. Finally, 
Commerce noted that “other transactions contained errors in the ap- 
plication of surcharges for processing small quantity orders.” Jd. As to 
the finishing costs and small quantity surcharges, Commerce stated 
“both errors reduced the costs allocated to further processed products, 
thus creating further doubts as to the accuracy of the underlying report- 
ing methodology.” Jd. 
“In this case a partial correction is not a viable option, because of both 
the high percentage of errors found through our sample testing and the 
fact that some of the errors cannot be corrected with information on the 
record. Therefore, pursuant to section 776(a) of the Act, facts otherwise 
available are applicable to the downstream sales of” USR. Id. at 30760. 
Commerce held that “the fundamental and pervasive nature of these 
errors raises concerns as to the validity not only of the data subjected to 
direct testing, but of the remainder of the response as well.” Jd. at 
30758. Furthermore: 
[t]he computer programming used by [USR] to identify its prod- 
ucts’ physical characteristics and to match each of these products 
with its associated costs were found at verification to be accom- 
plishing neither end consistently or accurately. Moreover, both the 
frequency of the errors and the absence on the record of informa- 
tion necessary to correct certain of these errors serve to undermine 
the overall credibility of the further-manufacturing response as a 
whole, thus compelling the Department to rely upon total facts 
available for further-manufactured sales by [USR]. 

Id. This rejection having left a gap in the necessary data, Commerce re- 

sorted to facts available. 

Commerce also determined that AST had not acted to the best of its 
ability in creating this database with USR, because: 


not only do such fundamental errors as found at verification raise 
concerns as to the validity of the data not directly tested, but they 
also demonstrate that the respondent failed to act to the best of its 
ability to report such information. Indeed, a reasonable check by 
company officials could have shown that (1) products that under- 
went no further processing were being assigned further-manufac- 
turing costs, (2) further-processed products were not being 
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assigned further processing costs, (3) coils passing through certain 
processes were not being allocated any cost for the process, and (4) 
the output width of slit coils generated by a given master coil ex- 
ceeded the original width of that input coil. 

Id. at 30760. 

Commerce applied adverse facts available to sales unattributed by 
USR to a specific supplier, and stated that “it is appropriate to [do so], 
because these sales were unverifiable. In addition, * * * [a]t verification, 
we found that [USR] could have supplied the Department with the sup- 
plier names for these unattributed sales.” Jd. 


B 


COMMERCE REJECTED AST’s ATTEMPT TO SUBMIT 
ADDITIONAL SALES IT DISCOVERED PREPARING FOR VERIFICATION 

The U.S. sales database prepared by AST did not include a set of 84 
sales. Letter from Counsel for AST to Commerce, February 24, 1999. 
AST came forward with a list of these sales (“the additional sales”) on 
February 24, 1999. Id. The additional sales equaled roughly [ ] of the to- 
tal U.S. sales reported.” 

This submission to Commerce was made after the January 15, 1999, 
deadline for filing AST’s response to the last supplemental question- 
naire on this issue. Letter from Commerce to Counsel for AST, January 
8, 1999 (“The additional information requested in the attachment is due 
by January 15, 1999, along with the appropriate summarization of pro- 
prietary data, as required by 19 CFR 351.904.”) When it requested the 
information, Commerce informed AST that “[plursuant to 19 CFR 
302(d), any information submitted after this date will be untimely filed 
and will be returned to you.” Jd. Commerce rejected this list of sales sub- 
mitted on February 24, 1999 as an untimely response. Final Determina- 
tion at n. 6. 

Commerce applied adverse facts available for the unreported U.S 
sales, because it found that “[flailure to report significant amounts of 
import data, such as U.S. sales data, indicates a lack of best efforts, un- 
less there are extenuating circumstances that explain the failure. There 
is no evidence of such circumstances in this case.” Id. at 30757. 

C 
COMMERCE TREATED AST’s SALES OF SIDE-CUTS AND PUP COILS AS PRIME 
MERCHANDISE BECAUSE IT FOUND AST HAD FAILED TO SUPPORT ITS 
CLAIM THAT THEY WERE NON-PRIME. 

Commerce’s questionnaire regarding AST’s U.S. sales database re- 
quired that the field labeled PRIMEH contain the following informa- 
tion: 

DESCRIPTION: Indicate whether the merchandise is prime or 
non-prime (secondary) merchandise. Please 
note that if subject merchandise meets a specifi- 


) 1 
“This number includes the additional sales in the calculation 
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cation, it should not be classified as non-prime 
merchandise solely because it does not meet the 
specification originally intended. 
1 = Prime 
2 = Non-Prime Merchandise 

NARRATIVE: If subject merchandise is classified as non- 
prime, please explain the basis for this classifi- 
cation. 


AST’s Response to Section B of Commerce’s Antidumping Question- 
naire (“AST’s Section B Response”) (Sept. 28, 1998), at B-2 (emphasis in 
original). 

In the database, AST identified its sales of side-cuts and pup coils as 
sales of non-prime, or secondary, merchandise. In its narrative it stated: 


AST tracks sales of non-prime and prime merchandise in the ordi- 
nary course of business. Non-prime merchandise is merchandise 
that cannot be sold as prime material. For example, non-prime mer- 
chandise includes products with a surface defect or other physical 
defect that precludes the merchandise from being used for its in- 
tended application. Moreover, non-prime material is sold exclusive- 
ly from stock and carries no surface finish warranty, thereby 
further differentiating between prime and non-prime material. 


AST’s customers purchase non-prime materials “as is” with re- 
spect to surface finish, and a non-prime designation is included in 
the customer invoice. 


AST’s Section B Response at B-2 — B-3. (Sept. 28, 1998). 

On October 23, 1998, Commerce issued a Supplemental question- 
naire in which it requested that “[flor your U.S. and home market sales 
listings, please create a separate computer field that identifies the spe- 
cific reason why each sale was designated non-prime merchandise.” 
Commerce’s Supplemental Section B questionnaire (Oct. 23, 1998) at 7. 

AST failed to fully respond to the question. It generally described side 
cuts and pup coils, AST’s Supplemental Section B Questionnaire Re- 
sponse at S-17-S-18, and provided explanations on some of the individ- 
ual sales, id. at ex. 18 at 50, but did not fully “identifly] the specific 
reason why each sale was designated non-prime merchandise.” 

Commerce issued a Second Supplemental Questionnaire in which the 
first question stated: 


As previously requested in question 6 of the first supplemental 
questionnaire, please create a computer field that identifies the 
specific reason why each sale was designated non-prime merchan- 
dise. The information reported in response to this question is insuf- 
ficient to determine which of these sales are sales of non-prime 
merchandise. Please state, on a transaction specific basis, which 
side cuts and pup-coils are non-prime and the reason why each is 
considered nonprime merchandise (i.e. defective). 


Commerce’s Second Supplemental Questionnaire at 1 (Dec. 7, 1998). 
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AST’s response reads: 


With regard to side-cuts and pup coils, the classification was in- 
tended to convey that all reported sales of side-cuts and pup coils 
are appropriately treated as non-prime material. Therefore, there 
is no need to provide a transaction-specific explanation for such 
classifications. 


AST’s Response to Second Supplemental Questionnaire at SC3-2 (De- 
cember 28, 1998) (emphasis in original). 
In its Final Determination Commerce stated: 


[T]he Department defines non-prime (or secondary merchandise) 
as “steel which has suffered some defect during the production pro- 
cess, or at any time before delivery to the customer.” In its submis- 
sions to the Department, AST identified side-cuts and pup coils as 
secondary merchandise, but did not identify the physical defect or 
damage associated with each sale of pup coils and side-cuts, as spe- 
cifically requested by the Department. 


Final Determination at 30766 (citations omitted). Commerce therefore 
“determine[d] that side-cuts and pup coils be considered prime mer- 
chandise for the final determination.” Jd. at 30767. 


D 


COMMERCE DISREGARDED AST’s BELOW Cost SALES, FINDING THAT THE 
SALES WERE MADE AT PRICES THAT DID NoT ALLOW RECOVERY OF ITS 
Costs 


19 U.S.C. § 1677b(a) provides in part that “[i]n determining under 
this subtitle whether subject merchandise is being, or is likely to be, sold 
at less than fair value, a fair comparison shall be made between the ex- 
port price or constructed export price and normal value.” 

19 U.S.C. § 1677b(b) then provides in relevant part: 


Whenever the administering authority has reasonable grounds to 
believe or suspect that sales of the foreign like product under con- 
sideration for the determination of normal value have been made at 
prices which represent less than the cost of production of that prod- 
uct, the administering authority shall determine whether, in fact, 
such sales were made at less than the cost of production. If that 
administering authority determines that sales made at less than 
the cost of production— 


(A) have been made within an extended period of time in sub- 
stantial quantities, and 

(B) were not at prices which permit recovery of all costs within 
a reasonable period of time, 


such sales may be disregarded in the determination of normal val- 
ue. 


19 U.S.C. § 1677b(b)(1) (1994) (emphasis added). 

Using the first prong, Commerce found that “[w]here 20 percent or 
more of a respondent’s sales of a given product during the POI were at 
prices less than the COP we determined such sales to have been made in 
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‘substantial quantities.’” Final Determination at 30754. This finding is 
not in dispute. 

In order to determine under the second prong if any of the relevant 
sales were made at prices that provided for recovery of costs within a 
reasonable time, Commerce applied 19 U.S.C. § 1677b(b)(2)(D), which 
provides: 


If prices which are below the per unit cost of production at the time 
of sale are above the weighted average per unit cost of production 
for the period of investigation or review, such prices shall be consid- 
ered to provide for recovery of costs within a reasonable period of 
time. 


19 US.C. § 1677b(b)(2)(D) (1994). 

Commerce found that the statute “is explicit in providing that prices 
shall be considered to provide for recovery of costs within a reasonable 
period of time if such prices which are below cost at the time of sale are 
above the weighted-average per-unit cost of production for the period of 
investigation.” Final Determination at 30772. It “compared prices to 
weighted-average COPs for the POI” and “determined that such sales 
were not made at prices which would permit recovery of all costs within 
a reasonable period of time”. Jd. at 30754. Therefore, Commerce “disre- 
garded the below-cost sales.” Id. at 30755. 


E 


COMMERCE APPLIED ADJUSTMENTS REPORTED IN THE 
REBATE2H FIELD AS DIRECT DEDUCTIONS FROM HOME MARKET PRICE 


In the Final Determination, Commerce applied adjustments reported 
by AST in the field REBATE2H in its US. sales database as direct deduc- 
tions from the home market price. Final Determination at 30768. In so 
doing, it stated: 


We agree with respondents that REBATE2H is more properly con- 
sidered as price adjustments rather than rebates, and that the ex- 
penses are appropriately deducted from the home market price. At 
verification, we reviewed substantial information to conclude that 
REBATE2H consisted of after-sale price adjustments. 


Id. 

To allow for the lag period that exists between the time a sale is made 
and the time the price adjustment is made, AST adjusted the time period 
reported in the REBATE2H field by two months, with the period cov- 
ered in REBATE2H beginning two months after the beginning of the 
POI, and ending two months after the close of the POI. Commerce “de- 
termine[d] that AST’s methodology for reporting credit notes * * * is 
reasonable, as there is no evidence on the record which contradicts 
AST’s claim regarding a two-month lag period, and there is no reason to 
believe that respondent’s methodology is in any way distortive.” Id. 
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F 
COMMERCE ADDED INSURANCE REVENUES AS 
DIRECT ADDITIONS TO AST’s USS. SALES PRICE. 

In the Final Determination, Commerce added insurance revenue re- 
ceived by AST to its U.S. sales price. In its November 12, 1998 question- 
naire response, AST reported insurance claims on a transaction-specific 
basis. Verification Report of AST USA at 2-3; see also Final Determina- 
tion at 30769. At the beginning of verification, AST submitted to Com- 
merce evidence of an additional insurance claim not previously reported 
to Commerce. The revenue from that claim was received during the 
POI. This revenue was not reported on a transaction-specific basis, see 
Memorandum To File, March 25, 1999, from Lesley Stagliano, Case 
Analyst, at 2-3, and Commerce “verified [the] fact that AST was unable 
to tie this insurance revenue to specific transactions.” Final Determina- 
tion at 30770. Unlike the data relating to the additional sales presented 
to and rejected by Commerce at verification, Commerce accepted this 
new insurance claim information. 

In the Final Determination, Commerce “consider[ed] this additional 
insurance revenue to be directly applicable to all sales of subject mer- 
chandise, because in the absence of these sales, the claim would not have 
been made, and the revenue would not have been received.” Jd. at 
30769-70. Therefore, “(flor purposes of the final determination, [Com- 
merce] allocated this additional insurance revenue over all sales of sub- 
ject merchandise.” Jd. at 30770. 

Ill 
STANDARD OF REVIEW 

The court has jurisdiction under 28 U.S.C. § 1581(c) (1994). The court 
will uphold Commerce’s determination in an antidumping investiga- 
tion unless it is “unsupported by substantial evidence on the record, or 
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)() 
(1994). Substantial evidence is something more than a “mere scintilla,” 
and must be enough evidence to reasonably support a conclusion. Pri- 
mary Steel, Inc. v. United States, 17 CIT 1080, 1085, 834 F. Supp. 1374, 
1380 (1993); Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 
405, 636 F. Supp. 961, 966 (1986), aff'd, 810 F2d 1137 (Fed. Cir. 1987). 


IV 
ANALYSIS 


A 
SUBSTANTIAL RECORD EVIDENCE SUPPORTS COMMERCE’S DECISION TO 
REJECT USR’s DATABASE AND TO APPLY TOTAL FACTS AVAILABLE TO 
THE DOWNSTREAM SALES OF USR. 
19 U.S.C. § 1677e(a) provides that if a party “withholds information 
that has been requested by the administering authority” or “provides 
such information but the information cannot be verified,” Commerce 
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“shall * * * use the facts otherwise available in reaching the applicable 
determination under this title.” 19 U.S.C. § 1677e(a) (1994). 
Section 1677m(e) provides that: 


[iJn reaching [its] determination * * * the administering authority 
* * * shall not decline to consider information that is submitted by 
an interested party and is necessary to the determination but does 
not meet all the applicable requirements established by the 
administering authority * * *, if— 
(1) the information is submitted by the deadline established 
for its submission, 
(2) the information can be verified, 
(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 
(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
requirements established by the administering authority or 
the Commission with respect to the information, and 
(5) the information can be used without undue difficulties. 


Section 1677m also provides, in relevant part, that if a response is de- 
ficient, Commerce “shall promptly inform the person submitting the re- 
sponse of the nature of the deficiency and shall, to the extent 
practicable, provide that person with an opportunity to remedy or ex- 
plain the deficiency in light of the time limits established for the comple- 
tion of investigations or reviews under this title.” 19 U.S.C. § 1677m(d) 
(1994). 

As discussed above, Commerce found pervasive errors in USR’s data 
at verification. It found that these errors (unattributed sales and misal- 
location of processing costs, buffing costs, quantity surcharges and re- 
spinning costs) undermined the credibility of the database as a whole. 

AST claims that the errors in USR’s database should be disregarded. 
Specifically, it states that “[nJotwithstanding Commerce’s assertion 
that these errors undermined the integrity of USR’s data, even taken at 
their most adverse, the cited errors were confined to the processing por- 
tion (PROCESS)—representing [ ] %° of U.S. price—of the total re- 
ported further manufacturing cost (FURMANU2). Finally, as explained 
below, these purportedly serious errors either were not errors, or were 
insignificant in the aggregate and/or easily correctable; none of the er- 
rors undermines the general integrity of USR’s response as a whole.” 
Plaintiffs’ Motion for Judgment Upon the Agency Record Under USCIT 
R. 56.2 (“AST’s Motion”) at 7 (footnotes and punctuation omitted). 

AST also argues that Commerce did not identify any “significant dis- 
crepancies or problems in USR’s sales data” in its Verification Report, 
yet “nevertheless asserted that certain isolated errors rendered the en- 
tire USR database—including the verified U.S. sales data and other ad- 


2 : 
Commerce argued at oral argument that this figure of | |% is itself unreliable, as it is calculated from data that the 


Department rejected as inaccurate. Furthermore, it claimed, even if the figure were accurate, it is material, as anti 
dumping investigations are rife with figures smaller than | | 
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justments—unusable.” Jd. at 6. It individually attacks the errors found 
by Commerce.* 


1 


THE ERRORS IDENTIFIED BY COMMERCE CONSTITUTE SUBSTANTIAL 
EVIDENCE SUPPORTING THE APPLICATION OF TOTAL FACTS AVAILABLE. 
As to the unattributed sales, AST claims that “USR undertook to com- 

ply with Commerce’s request [for the source of coil of sold products ona 
sale-by-sale basis] by creating a computer program that was able to 
match most, but not all, sales to their source coil.” Jd. at 7 (footnotes 
omitted). 

AST then argues that “[i]n similar situations, including its investiga- 
tions of other steel service centers, Commerce has not rejected the un- 
derlying submissions, but instead has adopted a reasonable allocation 
methodology for sales of unattributed origin.” Jd. at 8. 

AST cites Certain Cut-to-Length Carbon Steel Plate from Sweden, 60 
Fed. Reg. 48502 (Dep’t Commerce) (1995) (Prelim. Results) (“Steel 
Plate from Sweden”) as an example to support its statement. In that 
case, however, Commerce verified that the distributor “could not identi- 
fy the supplying producer for sales to unrelated customers.” Steel Plate 
from Sweden at 48503 (emphasis added). It also verified that the price of 
the product was “set without regard to the supplying producer.” Jd. 
Commerce verified that the distributor “accurately reported most of its 
expenses and adjustments,” and therefore used its sales listing. Id. 

This case is different. Commerce “found that [USR] could have sup- 
plied the Department with the supplier names for these unattributed 
sales.” Final Determination at 30760 (emphasis added). It was unable to 
verify a large portion of the information it sampled from USR’s data- 
base, and it determined that the database as a whole was unreliable. Jd. 
at 30760-61. Commerce’s actions in Steel Plate from Sweden do not con- 
tradict its actions here 

AST claims that “[a]ny misallocation of processing costs to products 
that underwent no further processing was immaterial.” AST’s Motion 
at 9. It says “[a]t verification Commerce found only a single sale of un- 
processed material that had been allocated processing costs, and that 
sale did not involve a sale of AST material. * * * [and that] the allocation 
of minor processing costs to unprocessed material were not biased so as 
to result in a reduction in the margin.” Jd. (footnotes omitted) (empha- 
sis in original). Furthermore, it argues that “Commerce bases its U.S. 
price calculation on average—rather than transaction-specific—prices 
and adjustments, thereby reducing the importance of transaction-spe- 
cific data in the proceedings. Thus, any overstatement of further proc- 
essing costs for one sale and understatement for another sale is of little if 
any consequence”. Jd. at 9-10 (footnotes omitted). Therefore, AST con- 


4 In its Reply, AST claims that the information (data on sales through AST’s affiliated U.S. reseller) was not perfect, 
but that at least some of it was usable. See Plaintiffs’ Reply Brief at 1 (“AST has never asserted that there were no 
problems with USR’s data, that Commerce was obligated to correct those problems, or that resort to some form of [facts 
available| was inappropriate 
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cludes that “[t]he record does not support Commerce’s assertion that 
‘several of these errors served to understate the costs of further process- 
ing by shifting portions of these costs to non-further-processed mer- 
chandise.’” Id. at 9 (quoting Final Determination at 30759). 

Commerce, however, found errors in seven of the eighteen transac- 
tions it sampled at verification. Final Determination at 30759 (“[O]ur 
testing at verification revealed that costs for three of the nine selected 
transactions were in error. When the Department then selected nine 
additional transactions for review, four of these were found to contain 
errors.”). The errors to which Commerce refers were: 


in either the allocation of processing costs or in the matching of in- 
put coils to output coils. In two of these cases [USR] had assigned 
processing costs to products which had, in fact, undergone no proc- 
essing whatever. We note that this discrepancy arose from the input 
coils and output coils identified by [USR]’s own computer program. 
In another transaction the combined widths of the finished prod- 
ucts were greater than the original width of the input coil as identi- 
fied by the system, an obvious physical impossibility that should 
have been identified by [USR] as an error. 


Id. 

Although AST is correct that the Department “bases its US. price cal- 
culations on average * * * prices and adjustments”, AST’s Motion at 9, 
the average is inaccurate if the numbers averaged are inaccurate. In 
addition, as Commerce argued at oral argument, AST certified on each 
of its questionnaire responses that the data submitted was correct, but 


at verification Commerce found that much of the data was incorrect. 
The cumulative effect of averaging cannot cure the inaccuracies discov- 
ered. Therefore, AST’s misallocation of processing costs is material to 
Commerce’s determination and is appropriate for Commerce to consid- 
er. 

AST argues that errors regarding buffing costs and quantity sur- 
charges could have been corrected by Commerce, and that respinning 
costs were not separately identifiable, but the total costs were included, 
so Commerce should not have used errors in reporting them as evidence 
in its facts available analysis. See AST’s Motion at 10-12. 

a 
COMMERCE WAS NOT OBLIGATED TO CORRECT AST’S ERRORS IN ITS 
REPORTED BUFFING COSTS. 

As to buffing costs, AST argues that “[o]f the [ ] USR reported sales 
* * * attributed to AST, only [ ] sales—accounting for only [ ] % by volu- 
me—had a misapplied buffing cost, and each of these sales was identi- 
fied to, and verified by, the Commerce verifiers. Thus, the few 
transactions for which the pre-buffing cost was misapplied could be cor- 
rected easily.” Id. at 10 (footnotes omitted). 

The relation of a particular error to any particular volume of sales is 
here impertinent. Based on the aggregated series of errors found at veri- 
fication, Commerce concluded that the database was too unreliable to 
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use. Misapplied pre-buffing costs are part of the evidence supporting 
that conclusion. 

In fact, Commerce located at least some® of the misapplied pre-buffing 
allocations at verification. However, Commerce is not necessarily obli- 
gated to correct errors. As this court explained in Yamaha Motor Co., 
Ltd. v. United States: 


It is the respondent’s obligation to supply Commerce with accurate 
information. While Commerce may have had the information to re- 
calculate Yamaha’s selling expenses to correct the overstatement, 
the court has stated that respondents “must submit accurate data” 
and “cannot expect Commerce, with its limited resources to serve 
as a surrogate to guarantee the correctness of submissions.” In gen- 
eral, Commerce is not required to correct a respondent’s errors 
when erroneous data is reported and not timely corrected. 


Yamaha Motor Co., Ltd. v. United States, 19 CIT 1349, 1359, 910 F Supp 
679, 687 (1995) (citations omitted); see also NSK, Ltd. and NSK Corp. v 
United States, 17 CIT 590, 825 F Supp 315 (1993) (when the error is not 
obvious from the record, Commerce has no duty te correct it or allow for 
untimely filing of corrected data). 

There are circumstances under which Commerce is required to cor- 
rect or allow correction of clerical errors. In Tehnoimportexport v 
United States, 15 CIT 250, 258-59, 766 F Supp 1169, 1178 (1991), this 
court held that as to clerical errors, “if the error was so egregious and so 
obvious that the failure to correct it was an abuse of discretion and un- 
dermined the interests of justice, the Court may remand the case to 
[Commerce] for adjustment of the calculations.” See also NTN Bearing 
Corp. v. United States, 74 F.3d 1204 (Fed. Cir. 1995) (Commerce’s refusal 
to consider correction of clerical errors based upon the correction being 
an “untimely submission” is an abuse of discretion). However, clerical 
errors are distinguished from substantive errors, see World Finer Foods, 
Inc. v. United States, 2000 WL 897752 at *7 (CIT 2000), and result from 
inaccurate copying or duplication, or other similar unintentional errors, 
see 19 C.ER. § 351.224(f) (1999). 

Here, AST’s inaccurate reporting of data is a substantive error, not a 
clerical one.° The error was in the data reported by AST, not in copying 
records or recording data. Since the obligation for reporting accurate 
data falls on AST, and Commerce was not obligated to correct the errors 
made by AST in reporting its buffing costs, AST’s contention that the 
errors were “easily correctable” and therefore not appropriate evidence 
of its noncooperation fails. 


° AST claims that it submitted a complete list of the errors in Verification Exhibit 18. This exhibit was presented to 
Commerce on the third day of the three-day verification. Commerce accepted it into the record, but declined to verif 
the information contained therein, stating that “AST’s assertion that | USR] succeeded in identifying all of the errors is 
unsubstantiated, and could not be verified in the time remaining. The only way to test this eleventh-hour claim would 
have been to reverify the entire further-manufacturing database.” Final Determination at 30759. Commerce contin 
ued “[|wle consider it inappropriate for respondents to expect the Department to retest the entire further manufactur 
ing database on the last day of verification after the Department uncovers numerous errors as a result of its routine 
testing.” Id 


© AST has not alleged it to be a clerical error 
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b 


COMMERCE WAS NOT OBLIGATED TO CORRECT AST’S ERRORS IN ITS 
REPORTED QUANTITY SURCHARGES. 


AST again argues that Commerce could have corrected AST’s own 
mistakes about quantity surcharges. It admits that “[t]he surcharge for 
USR’s small-volume sales should have been reported as [ ] % of total re- 
ported further manufacturing costs, or a price adjustment of [ ] %.” 
AST’s Motion at 11 (punctuation omitted). It claims, however, that 
“Commerce verified the correct amount of the quantity surcharge ad- 
justment that should have been applied, as well as the quantities to 
which this adjustment should have been applied. As such, USR’s re- 
ported further manufacturing cost easily could be adjusted to account 
for the misapplied quantity surcharges.” Jd. at 11-12 (footnotes 
omitted). 

As stated above, Commerce is not obligated to correct mistakes made 
by the respondent except in some circumstances of clerical errors.’ Ya- 
maha Motor Co., Ltd., 910 F. Supp at 687; Tehnoimportexport, 15 CIT 
250, 766 F Supp 1169; NTN Bearing Corp., 74 F.3d 1204. Therefore, its 
ability to correct the mistakes does not mean either that it had to do so, 
nor that the mistakes could not be used as evidence in Commerce’s de- 
termination that application of total facts available was appropriate. To 
so hold would be to “shift [the respondent’s] burden to Commerce due to 
{the respondent’s] own carelessness.” NSK, Lid., 17 CIT at 593, 825 F. 
Supp at 319. 


Cc 


ERRORS IN REPORTED RESPINNING COSTS ARE APPROPRIATE EVIDENCE FOR 
COMMERCE TO CONSIDER IN MAKING ITS TOTAL FACTS AVAILABLE 
DETERMINATION 


Finally, AST claims that although Commerce requested respinning® 
costs, which are part of processing costs, they could not be separately re- 


‘ Commerce must correct clerical errors that are obvious and egregious. In Tehnoimportexport, 15 CIT at 260, 766 F 
Supp at 1178-79, the error at issue was a misreporting of rivet weights in ball bearings. The respondent filed corrected 
data eleven days prior to the final determination and it was rejected by Commerce. The court stated 
Clearly, the correction was tendered at the last minute and |Commerce| acted according to its regulations in reject 
ing it. However, if the error was so egregious and so obvious that the failure to correct it was an abuse of discretion 
and undermined the interests of justice, the Court may remand the case to [Commerce] for adjustment of the cal 
culations 

Id., 15 CIT at 258-59, 766 F. Supp at 1178 (emphasis added) 

The court remanded the final results to Commerce only as to a bearing model where “the rivet was shown to make up 
more than three times as great a percentage of the total gross weight as the outer ring, which in virtually every other 
type of bearing forms a much more substantial proportion of the bearing.” Jd., 15 CIT at 259-60, 766 F. Supp at 1178 
The court found this error obvious and egregious, and Commerce’s failure to correct the error an abuse of discretion 
Id., 15 CIT at 260, 766 F Supp at 1179. See also RHP Bearings v. United States, 875 F. Supp 854, 857, 19 CIT 133, 
136-37 (1995) (applying Tehnoimportexport and upholding Commerce’s determination); NSK Ltd. v. United States, 
798 F. Supp 721, 725, 16 CIT 745, 749 (1992) (applying Tehnoimportexport); Societe Nouvelle de Roulements v. United 
States, 910 F. Supp 689, 694, 19 CIT 1362, 1368 (1995) (“Notwithstanding Commerce’s regulatory deadlines, where 
corrected information has been untimely filed and rejected by Commerce, the court may remand the case to Commerce 
for recalculation if the error complained of ‘was so egregious and so obvious that the failure to correct it was an abuse of 
discretion and undermined the interests of justice’”.) 

AST’s errors in its reported buffing and quantity surcharge costs were not obvious and egregious, and Commerce's 
refusal to correct them does not undermine the interests of justice. See Tehnoimportexport, 766 F. Supp at 1178, 17 CIT 
259-60 (erroneous rivet weight reported as 63.2% of total gross weight, when other weights reported as between 9% 
and 22% of total) 


8 “*Respinning’ is the process of re-coiling a portion of a coil after a master coil has been cut.” AST’s Motion at 10n 


40 
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ported because they are not separately identifiable. AST’s Motion at 10. 
AST argues that “these expenses—which are common to all processed 
material—were included in the reported total costs.” Id. 

However, whether the final number was included or not, the discrep- 
ancy, or as Commerce termed it, the “obvious physical impossibility,” of 
the input coil being narrower than the combined widths of the final 
products was certainly a legitimate concern for Commerce to raise. The 
mismatching of the coils called into question the reliability of the proc- 
essing costs allocation. Since the input and output coils were not proper- 
ly matched, it was impossible for the costs allocated by AST to the 
individual coils to be correct. Particularly in light of the numerous other 
errors found by Commerce at verification, the discrepancies in the re- 
ported respinning costs are reasonable evidence for Commerce to rely 
upon in its finding that the database was unreliable. 

The evidence identified by Commerce fulfills the standard of substan- 
tial record evidence in support of its rejection of USR’s database. It is 
“enough [evidence] to reasonably support [the] conclusion” that the da- 
tabase was unreliable and unusable. See Primary Steel, 17 CIT at 1085, 
834 F Supp at 1380 (quoting, Ceramica Regiomontana, S.A., 10 CIT at 
905, 636 F Supp at 966). 

2 
AST’s ARGUMENT THAT COMMERCE SHOULD HAVE GIVEN IT AN 
OPPORTUNITY TO CORRECT OR EXPLAIN THE ERRORS FAILS BECAUSE 
THE PERVASIVE ERRORS WERE DISCOVERED AT VERIFICATION. 


AST argues that Commerce should have given it an opportunity to 
correct or explain the errors found. AST’s Motion at 12. It cites to 
19 U.S.C. § 1677m(d), which states in relevant part that: 


Ifthe administering authority * * * determines that a response toa 
request for information under this title does not comply with the 
request, the administering authority * * * shall promptly inform 
the person submitting the response of the nature of the deficiency 
and shall, to the extent practicable, provide that person with an op- 
portunity to remedy or explain the deficiency in light of the time 
limits established for the completion of investigations or reviews 
under this title. 
19 U.S.C. § 1677m(d) (emphasis added). 
Subsection (e) of the same statute states that: 


In reaching a determination under section * * * 1675 * * * of this 
title the administering authority and the Commission shall not de- 
cline to consider information that is submitted by an interested 
party and is necessary to the determination but does not meet all 
the applicable requirements established by the administering au- 
thority or the Commission, if— 
(1) the information is submitted by the deadline established 
for its submission, 
(2) the information can be verified, 
(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 
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(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
requirements established by the administering authority or 
the Commission with respect to the information, and 

(5) the information can be used without undue difficulties. 


19 U.S.C. § 1677m(e) (1994) (emphasis added). 

AST says that “[i]f in fact Commerce believed that these problems 
rendered the submissions deficient or unusable, it was obligated 
promptly to inform AST and USR of the nature of the deficiency and to 
afford AST and USR ‘an opportunity to remedy or explain the deficiency 
in light of the time limits established for completion of investigations 
* * * >” AST’s Motion at 12. Since Commerce did not issue supplemental 
questionnaires or specifically mention these problems in the verifica- 
tion agendas, and “it conducted verifications of USR’s database”, it ar- 
gues that “Commerce did not perceive these previously disclosed 
problems as rendering the database inherently unusable.” Jd. 

The argument misconstrues the statute. The issue is not whether 
Commerce found the database inherently unusable, but rather if it was 
in fact unusable. Commerce found that the pervasive errors rendered it 
actually unusable, Final Determination at 30759, and it discovered the 
pervasive nature of the errors at verification. Since Commerce could not 
have known that the errors rendered the database unusable prior to ver- 
ification, it was impracticable for it to issue supplemental question- 
naires or verification agendas addressing the errors. 

Under the statutes previously quoted, Commerce was under no ob- 
ligation to request corrected submissions from AST after the errors 
were discovered at verification. AST had a statutory obligation to pre- 
pare an accurate and complete record in response to questions plainly 
asked. See Yamaha Motor Co., Ltd., 910 F. Supp at 687; see also Olympic 
Adhesives, Inc. v. United States, 899 F.2d 1565, 1571-72 (Fed. Cir. 1990). 
The database information was clearly requested, and AST failed to pro- 
vide complete, accurate responses. The errors here were pervasive, and 

indiscovered before verification, which rendered impracticable correc- 
on by AST of its submissions. The “time remaining for completion of 
the investigation” was 72 days.” 

Commerce stated its justification for not allowing correction of the 
data. It said: 


The fact remains unchallenged that for two days of a scheduled 
three-day verification we tested a number of further-manufactured 
transactions to assess the reliability of [|USR]’s methodology for re- 


wary ination was issued on January 4, 1999. 64 Fed. Reg. 116. 19 U.S.C. § 1673d(1) (1994) pro 
wlithin 75 days after the date of its preliminary determination under section 1673b(b) of this title, the 
dministering authority shall make a final determination”. Section 1677d(2) provides that “|t|he administering au 
thority may postpone making the final determination under paragraph (1) until not later than the 135th day after” the 
preliminary determination. 19 U.S.C. § 1677d(2) (1994). Therefore, the Final Determination had to be issued, at the 
ery latest, by May 19, 1999. (It was actually issued on that date, though it was published in the Federal Register on 
June 8, 1999.) Verification took place beginning on March 8, 1999. Therefore, Commerce had only 72 days remaining in 

tutory period for the investigation, which included allowing for all parties to submit case briefs, a public hearing 

h had been requested by both petitioners and respondents, but which request was later withdrawn by both), and 
preparation and issuance of the Final Determination 
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porting costs and discovered numerous errors. [USR] claimed on 
the last day of verification that it had reviewed its further-manufac- 
turing data and isolated the magnitude of these errors. AST’s asser- 
tion that [USR] succeeded in identifying all of the errors is 
unsubstantiated, and could not be verified in the time remaining. 
The only way to test this eleventh-hour claim would have been to 
re-verify the entire further-manufacturing database. * * * We con- 
sider it inappropriate for respondents to expect the Department to 
retest the entire further manufacturing database on the last day of 
verification after the Department uncovers numerous errors as a 
result of its routine testing. Furthermore, the requirements of sec- 
tion 782(d) that the Department provide a respondent the opportu- 
nity to remedy such errors is inapplicable. Rather, as we stated in 
Certain Cut-to-Length Carbon Steel Plate from Sweden, 
[wle believe [respondent] SSAB has misconstrued the notice 
provisions of section 782(d) of the [Tariff] Act. Specifically, we 
find SSAB’s arguments that the Department was required to 
notify it and provide an opportunity to remedy its verification 
failure are unsupported. The provisions of section 782(d) apply 
to instances where “a response to a request for information” 
does not comply with the request. Thus, after reviewing a ques- 
tionnaire response, the Department will provide a respondent 
with notices of deficiencies in that response. However, after the 
Department’s verifiers find that a response cannot be verified, 
the statute does not require, nor even suggest, that the Depart- 
ment provide the respondent with an opportunity to submit 
another response. 


Certain Cut-to-Length Carbon Steel Plate from Sweden, 62 Fed. 


Reg. 18396, 18401, April 15, 1997. 

In this case a partial correction is not a viable option, because of 
both the high percentage of errors found through our sample test- 
ing and the fact that some of the errors cannot be corrected with in- 
formation on the record. 


Final Determination at 30759-60 (emphasis added). 

AST “also dispute[s] Commerce’s contention that USR’s efforts to 
correct the problems with the cost database ‘could not be verified in the 
time remaining’ at verification.” AST’s Motion at 13 (footnotes 
omitted). It argues: 


In fact, by their conduct the verifiers indicated that these data had 
been verified. At the start of the third day of the cost verification 
USR gave the verifiers a complete description of the programming 
errors and a list of the problematic transactions. The verifiers ac- 
cepted the documentation, reviewed it, asked company officials 
questions about it, and then incorporated it into the record of this 
proceeding. The verifiers then proceeded with and completed the 
rest of the verification ahead of schedule, in fact changing their 
travel plans to take an earlier flight home. 
Id. (footnotes omitted) (emphasis in original). 
Identification of errors and problems does not necessarily produce 
corrected data. Rather, it gives rise to an opportunity to correct; an op- 
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portunity not taken by AST. That the verifiers left earlier than planned 
does not necessarily indicate anything. Various conclusions can be 
drawn from an early departure; one is that the data was so useless that 
there was no point in staying. The court is in no position to make any 
inferences. 

The terms of 19 U.S.C. § 1677m(e) do not obligate Commerce to per- 
mit a remedial response by AST. All five criteria enumerated in that ann 
tion must be met before its provisions apply. See 19 U.S.C. § 1677m(e 
(1994). The information submitted by AST could not be verified. Final 
Determination at 30758-59. Without the need to analyze the other four 
criteria, the database prepared by USR does not fulfill the criteria of 
§ 1677m(e), and Commerce did not have to give AST and USR an oppor- 
tunity to submit corrected data after verification. 

3 
COMMERCE’S APPLICATION OF ADVERSE FACTS AVAILABLE WAS PROPER 
BECAUSE ITS DETERMINATION THAT AST Dip NoT COOPERATE TO THE 
BEST OF ITS ABILITY IS SUPPORTED BY SUBSTANTIAL RECORD EVIDENCE 
AND IN ACCORDANCE WITH LAW. 

In addition to facts available, if Commerce finds that the respondent 
did not cooperate to the best of its ability, it can apply an adverse infer- 
ence. The statute provides: 


If the administering authority * * * finds that an interested party 
has failed to cooperate by not acting to the best of its ability to com- 
ply with a request for information from the moguls: ing author- 


k 


ity ***, the administering authority *, in reaching the 
applic able determination under this subtitle, may use an inference 
that is adverse to the interests of that party in selecting from among 
facts otherwise available. 


19 U.S.C. § 1677e(b) (1994). See also Mannesmannrohren-Werke AG v. 
United States, 7 17 ESupp. 2d 1302, 1313 (CIT 1999) (“Mannesmann I”) 
(“Once earner determines that use of facts available is warranted, 
19 U.S.C. § 1677e(b) (1994) further permits Commerce to apply an ad- 
verse shel if it makes the additional finding that ‘an interested 
party has failed to cooperate by not acting to the best of its ability to com- 
ply with a request for information.’”); Ferro Union, Inc. v. United States, 
44 F Supp. 2d 1310, 1330 (CIT 1999) (Before applying an adverse infer- 
ence, Commerce must find “that a respondent could have complied, and 
failed to do so.”) 
Commerce found that the errors it discovered in USR’s database 
showed that AST had not cooperated fully because it did not respond to 
the best of its ability. It said: 


[N Jot only do such fundamental errors as found at verific ation raise 
concerns as to the validity of the data not directly tested, but they 

also demonstrate that the respondent failed to act to the be st of its 
ability to report such information. oy a reasonable check by 
company officials could have shown that (1) products that under- 
went no further processing were being assigned further-processing 
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costs, (2) further-processed products were not being assigned fur- 
ther-processing costs, (3) coils passing through certain processes 
were not being allocated any cost for the process, and (4) the output 
width of slit coils generated by a given master coil exceeded the orig- 
inal width of that input coil. 


on 


* * * As discussed above, we find that AST, as the respondent, did 
not cooperate by failing to comply to the best of its ability to provide 
the CEP information requested by the Department * * * 

With respect to the unattributed downstream sales reported by 
[USR], we determine, pursuant to section 776(a) of the Act, that itis 
appropriate to apply facts otherwise available to these sales, be- 
cause these sales were unverifiable. * * * At verification, we found 
that [USR] could have supplied the Department with the supplier 
names for these unattributed sales. * * * Therefore, we determine 
that pursuant to section 776(b), the use of adverse facts available is 
appropriate for the entirety of the data submitted by [USR]. 


Final Determination at 30760 (emphasis added). 

Record evidence supports the conclusion that AST did not cooperate 
to the best of its ability. The errors described by Commerce and reviewed 
by the court in its determination that application of total facts available 
was appropriate were widespread. At verification Commerce was able to 
identify many of the errors using only the information available to AST 
and USR. 

“The first step identified in the Department’s verification agenda 
calls for the respondent, at the outset of verification, to present any er- 
rors or corrections found during its preparation for the verification. 
None of the errors discussed here were presented by [USR] at the outset 
of verification.” Final Determination at 30759. Had AST checked the 
data submitted, it could have identified errors and corrected them. It did 
not. 

AST analogizes this case to Color Picture Tubes from Japan, and ar- 
gues that “[t]he mere existence of errors or omissions in a party’s re- 
sponses is not evidence of a purposeful failure to cooperate”. AST’s 
Motion at 18 (footnotes omitted). In that case, Commerce stated: 


Given the level of cooperation by Mitsubishi, including timely sub- 
mission of its initial and supplemental questionnaire responses as 
well as its participation in a verification of its data, the absence of 
CV data for these sales does not warrant the use of adverse facts 
available pursuant to section 776(b). On the contrary, for more than 
93 percent of its U.S. sales of subject merchandise during the POR 
[period of review] Mitsubishi provided information such that we are 
able to calculate an accurate margin. For the relatively few sales for 
which we had no CV data we exercised our discretion under section 
776(a) to determine how to apply facts available to account for the 
missing data. 


Color Picture Tubes From Japan; Final Results of Antidumping Admin- 
istrative Review, 62 Fed. Reg. 34201, 34209 (Dep’t Commerce 1997) (em- 
phasis added). 
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Color Picture Tubes From Japan is simply not analogous. AST was 
not particularly cooperative, and the data it submitted was unreliable 
and unusable. That is not the Color Picture Tubes from Japan situation, 
where data on 93% of the sales was provided. 

The requirement that Commerce find the respondent did not comply 
“to the best of its ability” at least implies a duty on the respondent to 
make its response reasonably accurate. Where the relevant information 
was available to the respondent, its failure to use the information and 
accurately report the data requested by Commerce is evidence of its fail- 
ure to meet the standard. Commerce’s application of the adverse infer- 
ence of 19 U.S.C. § 1677e(b) is thus supported by substantial record 
evidence and in accordance with law. 

4 
COMMERCE’S CHOICE OF ADVERSE FACTS AVAILABLE IS REMANDED AS IT IS 
UNSUPPORTED BY SUBSTANTIAL RECORD EVIDENCE AND NOT IN 
ACCORDANCE WITH LAW BECAUSE COMMERCE FAILED TO SUBTRACT 
EXPENSES FROM THE US. SALES BEFORE APPLYING THE MARGIN 

Commerce is given wide latitude to select the facts applied. As this 
court stated in Mannesmann I, “the ultimate choice of facts available is 
a matter largely reserved to Commerce’s discretion.” Mannesmann I, 77 
FSupp. 2d at 1325 n.13 (citing, Allied-Signal Aerospace Co. v. United 
States, 996 F.2d 1185, 1191 (Fed. Cir. 1993) “(recognizing that, as Con- 
gress did not explicitly define what constitutes BIA (now facts otherwise 
available), Commerce’s ‘construction of the [BIA] statute must be ac- 
corded considerable deference’).”). 

Commerce’s discretion is not unfettered, as discussed in Mannes- 
mannrohren-Werke AG v. United States, 120 FSupp. 2d 1075 (CIT 2000) 
(“Mannesmann II”), where this court states: 

In F. Lli De Cecco, the CIT had held the figure Commerce applied as 
adverse facts available was “thoroughly discredited and uncorrobo- 
rated.” F Lli De Cecco, 216 F.3d at 1030 (quotations omitted). The 
Federal Circuit affirmed, noting that although “it is within Com- 
merce’s discretion to choose which sources and facts it will rely on 
to support an adverse inference when a respondent has been shown 
to be uncooperative. * * * Commerce’s discretion in these matters 
** * is not unbounded.” Jd. at 1032.” It goes on to say that it is not 
to choose a huge amount that is totally unrelated to the actual 
amount, but it is to have a certain amount added as a deterrent 
Mannesmann II at 1677 n. 4. 

Commerce is guided in its choice of adverse facts available by statute 
19 U.S.C. § 1677e(b) (1994) gives a nonexclusive list of sources of the ad- 
verse facts that Commerce may apply. It states, in relevant part: 

Such adverse inference may include reliance on information de- 
rived from— 
(1) the petition, 
(2) a final determination in the investigation under this sub- 
title, 
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(3) any previous review under section 1675 of this title or de- 
termination under section 1675b of this title, or 
(4) any other information placed on the record. 


19 U.S.C. § 1677e(b) (1994). 
In this case Commerce stated: 


As adverse facts available, we have assigned the highest non-aber- 
rational margin calculated for this final determination to the 
weighted-average unit value for sales reported by [USR]. To deter- 
mine the highest non-aberrational margin we examined the fre- 
quency distribution of the margins calculated from AST’s reported 
data. We found that roughly 28 percent of AST’s transactions fell 
within a reasonably narrow range of 20 to 29 percent; we selected 
the highest of these as reflecting the highest non-aberrational mar- 
gin. Further detail on our selection of the facts-available margin is 
contained in the Analysis Memorandum. We then multiplied the re- 
sulting unit margin by the total quantity of resales of subject mer- 
chandise by [USR/. This total quantity includes that material 
affirmatively verified as being of AST origin, as well as a portion of 
the merchandise of unidentified origin allocated to AST. Since we 
are relying on verified data for use as adverse facts available for 
these unattributed sales, corroboration under 776(c) is not neces- 
sary. 


Final Determination at 30760 (citations omitted) (emphasis added). 
AST claims that “the adverse [facts available] that Commerce chose 
to apply in this case are inconsistent with its legal obligations and past 


practices in similar situations.” AST’s Motion at 23. Specifically it ar- 
gues that Commerce “failed to deduct any of USR’s and AST USA’s veri- 
fied expenses,” those being “AST USA’s further manufacturing costs, 
movement expenses, circumstance-of-sale adjustments, indirect selling 
expenses, and packing costs.” Id. at 24-25 (footnotes omitted).'° It ar- 
gues that Commerce cannot reject verified information in favor of less 
probative data. In support it cites National Steel Corp. v. United States, 
20 CIT 100, 913 F Supp 593 (1996) (“National Steel II”), in which the 
court stated that “Commerce’s actions may be unreasonable if ‘the 
agency * * * [has] * * * reject{ed] low margin information in favor of 
high margin information that was demonstrably less probative * * *.” 
National Steel II at 103, 596 (quoting Rhone Poulenc, Inc. v. United 
States, 899 F.2d 1185, 1190 (Fed. Cir. 1990) (alterations in original). 

AST also claims that by not adjusting the gross selling price to reflect 
the deductions, Commerce distorted the intended results of its calcula- 
tions. AST’s Motion at 25. It argues: 


Commerce’s use of an unadjusted gross selling price as the basis for 
calculating the [facts available] margin is inherently distortive and 
unreasonable. The surrogate percentage margin applied to the 
USR sales—the highest allegedly “non-aberrant” margin calcu- 
lated with respect to AST’s other U.S. sales—was itself calculated 


'Y At oral argument AST claimed that by not subtracting movement and selling expenses from AST’s U.S. sales fig- 
ires before applying the antidumping margin, Commerce’s application of a 29% margin effectively imposed a duty of | | 
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by multiplying the margin of dumping on those sales by the ad- 
justed net U.S. price of the U.S. sales in question. Thus, the surro- 
gate percentage margin that Commerce applied was an adverse 
measure of USR’s dumping margin expressed in terms of net—not 
gross—U.S. prices. Commerce’s subsequent application of this sur- 
rogate margin to the average gross price of USR’s sales therefore 
mixed “apples and oranges,” distorting the intended results. There 
is no plausible justification for this approach. 


Id. 

The Government contends that Commerce did include deductions for 
movement and selling expenses, because such deductions are part of the 
calculated margin. Defendant’s Response to Plaintiffs’ Motion at 17. It 
cites to the Preliminary Results, in which Commerce stated: 


We calculated CEP in accordance with subsections 772(b) of the Act 
* * * We also made deductions for movement expenses in accordance 
with section 772(c)(2)(A) of the Act; these included, where ap- 
propriate, freight equalization charges, foreign inland freight, ma- 
rine insurance, U.S. customs duties, U.S. inland freight, foreign 
brokerage and handling, international freight, foreign inland in- 
surance, and U.S. warehousing expenses. In accordance with sec- 
tion 772(d)(1) of the Act, we deducted those selling expenses 
associated with economic activities occurring in the United States, 
including direct selling expenses (credit costs, warranty expenses 
and technical selling expenses), inventory carrying costs, and indi- 
rect selling expenses. 


Preliminary Results, 64 Fed. Reg. at 121 (emphasis added). 

Since “[a] calculated margin already accounts for deductions for 
movement and selling expenses”, the Government argues, “AST’s re- 
liance on National Steel II is misplaced.” Defendant’s Response to 
Plaintiffs’ Motion at 17. 

However, AST claims that this argument actually supports its own 
position. It argues: 


As Defendant now concedes, the [facts available] percentage mar- 
gin applied to the USR sales was calculated on the basis of, and ex- 
pressed as, a percentage of U.S. prices that are net of movement and 
selling expenses. Accordingly, to maintain consistency, this per- 
centage margin should have been applied to a USR price that like- 
wise was net of movement and selling expenses. To apply this 
percentage—as Commerce did in this case—to a gross price that in- 
cludes additional movement expenses, selling expenses, and fur- 
ther-manufacturing expenses arbitrarily inflates and distorts the 
resulting dumping calculation by this difference. 
AST’s Reply at 11 (emphasis in original). 

Commerce calculated a margin from net sales and applied it to gross 
sales. The apparent inclusion of movement and selling expenses would 
distort the final calculation. Although “Commerce is in the best posi- 
tion, based on its expert knowledge of the market and the individual re- 
spondent, to select adverse facts that will create the proper deterrent to 
non-cooperation with its investigations and assure a reasonable mar- 
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gin”, it may not impose that margin in such a way as to distort the in- 
tended result or to result in the imposition of “punitive, aberrational, or 
uncorroborated margins.” F! Lli De Cecco, 216 F.3d at 1032. Since Com- 
merce’s application of adverse facts available is unsupported by sub- 
stantial record evidence, it is not in accordance with law. The Final 
Determination is remanded to Commerce to apply its adverse facts avail- 
able margin to US. sales net of verified expenses. 
B 
COMMERCE’S APPLICATION OF ADVERSE FACTS AVAILABLE TO AST’S 
ADDITIONAL U.S. SALES IS SUPPORTED BY SUBSTANTIAL RECORD 
EVIDENCE AND IN ACCORDANCE WITH LAW. 

Commerce rejected AST’s belated attempts to introduce data on 84 
U.S. sales that had been omitted from its questionnaire responses. The 
sales comprised [ ] of the total U.S. sales volume. See Defendant’s Re- 
sponse to Plaintiffs’ Motion at 21. Having rejected the data as an un- 
timely questionnaire response, Commerce applied facts available 
Finding that AST had not cooperated to the best of its ability, Commerce 
applied an adverse inference. Final Determination at 30757. 


1 


SUBSTANTIAL RECORD EVIDENCE SUPPORTS 
COMMERCE’S REJECTION OF THE ADDITIONAL SALES. 
AST claims that Commerce was not justified in rejecting its additional 
sales data. See AST’s Motion at 13-17 (“Commerce’s decision to reject 


the Additional Sales is not supported by substantial evidence on the re- 
cord or otherwise in accordance with law.”).!! 

However, as the court stated in its earlier opinion on AST’s Motion to 
Expand the Administrative Record, “The additional sales data was re- 
turned to AST as an untimely questionnaire response.” Acciai Speciali 
Terni S.p.A. v. United States, 120 FSupp. 2d 1101, 1102 (“Acciai I”) (cit- 
ing Final Determination at 30757 n. 6 (“We subsequently rejected other 
attempts that AST made to submit this information, pursuant to section 
351.302(d) of the Department’s regulations, because it was untimely 
filed.”).). As earlier noted, “Commerce had no statutory obligation to in- 
clude rejected documents in the administrative record, and no similar 
materials were included in the record.” Jd. at 1104 (footnote omitted). 
The court denied AST’s Motion to Expand the Administrative Record, 
thereby leaving the gap created by AST’s failure to respond fully to 
Commerce’s questionnaires. See id. at 1108. 

As stated above, 19 U.S.C. § 1677e(a) provides that if a party “with- 
holds information that has been requested by the administering author- 
ity” or “provides such information but the information cannot be 
verified,” Commerce “shall * * * use the facts otherwise available in 
reaching the applicable determination under this subtitle.” 19 U.S.C. 
§ 1677e(a) (1994). Since the full listing of U.S. sales lacked these 84 


iG . : : : : ‘ . 
* At oral argument AST conceded that the sales were submitted late, but maintained that the Department could 


ccepted the data and verified it without undue prejudice to Commerce, but that it chose not to do so 
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sales, it was appropriate for Commerce to apply facts available to fill the 
void. 


2 


SUBSTANTIAL RECORD EVIDENCE SUPPORTS COMMERCE’S DECISION TO 
APPLY ADVERSE FACTS AVAILABLE. 

As discussed above, if Commerce finds that the respondent did not 
cooperate to the best of its ability, it can apply an adverse inference when 
applying facts available. 19 U.S.C. § 1677e(b) (1994). In regard to the 
omitted U.S. sales, Commerce stated: 


Failure to report significant amounts of import data, such as US. 
sales data, indicates a lack of best efforts, unless there are extenuat- 
ing circumstances that explain the failure. There is no evidence of 
such circumstances in this case. As noted in the Verification Report 
of AST USA, AST stated at verification that it did not know the rea- 
sons why these sales were excluded. 


Final Determination at 30757. 


Commerce requested the information from AST several times. It 
stated: 


Although we repeatedly gave AST the opportunity to submit data 
pertaining to its sales database, AST did not submit its additional 
USS. sales until three days prior to the start of verification of AST in 
Terni, Italy, well after the deadlines for responding to our question- 
naires. 


Id. 


AST offers no citations to record evidence that supports a finding of 
extenuating circumstances, let alone that would undermine Com- 
merce’s finding that none existed, or that indicates that it lacked the 
ability to provide this information at the proper time in the investiga- 
tion. 

AST argues that “to apply adverse [facts available], Commerce must 
demonstrate based on record evidence that a respondent’s non-coopera- 
tion was purposeful; inadvertent errors in a respondent’s factual sub- 
missions do not justify the application of adverse [facts available].” 
AST’s Motion at 17. AST is incorrect.!2 Commerce does not need to 
show intentional non-cooperation; it needs only to show that AST did 
not respond to the best of its ability. 19 U.S.C. § 1677e(b) (1994). See 
Mannesmann II, 120 FSupp. 2d at 1083 (the respondent’s “alleged good 
faith does not relieve its burden to respond to the best of its ability.”). If 
Commerce is correct in its finding that AST had the ability to respond 
completely and failed to do so, it met the statutory requirement. That 
finding, however, must be supported by substantial record evidence. 


12 AST conceded its error at oral argument, acknowledging that the correct standard is whether the responden 
acted to the best of its ability. It maintained, however, that a mistake in the data submitted is not enough to support 
application of adverse facts available, and cited to Nippon Steel Corp. v. United States, 118 F.Supp. 2d 1366, 1378 (CIT 
2000) (stating that in that case, “|t|he only question relevant to the issue of non-cooperation is whether Commerce 
found [the respondent]’s failure to provide the requested [data] to constitute anything more than an inadvertent e 
ror.” (internal quotes omitted) (quoting Mannesmann I), and Mannesmann I (stating that “without further explana 
tion by Commerce, the Court will not infer that a respondent’s failure to respond constitutes substantial evidence t} 
it failed to cooperate to the best of its ability.”) 





U.S. COURT OF INTERNATIONAL TRADE 


AST claims that it was not. It cites Notice of Final Determination of 
Sales at Not Less Than Fair Value: Stainless Steel Bar from Italy, 59 Fed. 
Reg. 66921 (Dep’t Commerce) (1994) (“Stainless Steel Bar From Italy”) 
and claims that: 


Ins Stau ile ss Steel Bar from Italy, the respondent had to compile its 
U.S. sales listing manually and, in so doing, inadvertently failed to 
report “a relatively small portion” of its U.S. sales. There, unlike 
here, Commerce discovered the unreported U.S. sales at verifica- 
tion and, despite the fact that the sales had not been reported prior 
to verification, verified that the gross unit prices for the unreported 
sales were comparable to those for reported sales of the same prod- 
ucts. In arguing against the application of adverse BIA, the respon- 
dent explained that its omission of the unreported sales was 
unintentional and that Commerce had confirmed that the prices for 
the unreported sales were comparable to those in reported sales 
Based on these considerations, Commerce determined that “it is 
reasonable to fill this gap with a neutral surrogate” and “assigned 
{the respondent’s} overall weighted-average calculated margin to 
these unreported sales. 
AST’s Motion at 22 (footnotes omitted). 
\ST claims that the present case differs from Stainless Steel Bar from 


Ts 


Italy in that “AST af ffirmatively attempted to report the Additional Sales 
both before and at verification and invited Commerce to verify the infor- 
mation contained in the Additional Sales listing.” Id 


\ST’s reliance on Stainless Steel Bar from Italy is misplaced. As noted 
y AST, the sales omitted from the respondent’ S questionnaire re- 
sponses o ed for only a “relatively small portion” of 
the wall iain ih this case, AST’s additional sales accounted for [ | of 
sales by volume. See Defendant’s Response to Plaintiffs’ 
Motion at 21. That is not a small number. 

Additionally, in Stain Le ss Steel Bar from Italy, Commerce found that 
circumstances” existed that did not warrant an adverse infer- 
ainless Steel Bar from Italy at 66925. Specifically it found that 

In light of the circumstances surrounding the omission, the limited 

1umber of transactions involved, and the overall accuracy of [the re- 
sponde at | ] response, the Department determines that it is reasonable 
ill this gap with a neutral surrogate.” Jd. (citations omitted). In t} 
ase ( ciinaade has found no special circumstances mitigating 
fa ilure to respond to the best of its ability. 
nally, even in Stainless Steel Bar from Italy Commerce said “the De- 
artment was un nder no obligation to accept or review these wal s during 
rerification”. Id. The same holds true here. 

[t is the respondent’s obligation to respond to Commerce’s inquiries 
to the best of its ability; this means that if it, for some reason, is unable to 
respond, Commerce may find that it did respond to the best of its ability 
despite submitting deficient responses. Mannesmann IJ at 1083. In this 
case, AST has made no allegations that it could not provide the addition- 
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al US. sales. It claims that the omission was inadvertent; inadvertence 
is not the same as inability. 

Substantial record evidence supports Commerce’s use of adverse 
facts available. AST failed to provide the full listing of U.S. sales, despite 
repeated opportunities. It has cited no record evidence showing that it 
could not have done so. It has cited to no authority stating that Com- 
merce could not consider its failure to provide the information in a time- 
ly manner as evidence of its failure to respond to the best of its ability. 
Commerce’s decision is affirmed. 


3 


COMMERCE’S CHOICE OF ADVERSE FACTS AVAILABLE IS SUPPORTED BY 
SUBSTANTIAL RECORD EVIDENCE 

As discussed above, Commerce is granted latitude in choosing facts 
available, see Mannesmann I, 77 F.Supp. 2d at 1325 n. 13; see also 19 
U.S.C. § 1677e(b) (1994) (provides nonexclusive list of sources of the ad- 
verse facts that Commerce may apply). 

As Commerce explained, “As adverse facts available for these unre- 
ported U.S. sales, we have applied the highest non-aberrational margin 
calculated from the rest of the U.S. sales.” Final Determination at 30757 
(citations omitted). 

AST claims that Commerce’s choice of adverse facts available is “in- 
consistent with its legal obligations and past practice in similar situa- 
tions.” AST’s Motion at 23. According to AST, “Commerce verified the 
value of the Additional Sales”, but nevertheless “ascribed a sales value” 
of more than twice the verified value when it applied adverse facts avail- 
able. Id. at 23-24. This methodology “impermissibly rejects verified re- 
cord evidence and is not indicative of actual circumstances and 
rationally related to the Additional Sales”, AST argues. Id. at 24. 

Commerce exercised its discretion in choosing facts available. If it ap- 
plied the verified amount of the Additional Sales, as AST would have it 
do, it would abrogate its rejection of the Additional Sales listing. 
Instead, it applied information from the record, the highest non-aberra- 
tional margin calculated from the rest of the U.S. sales. This is a reason- 
able choice of facts, which certainly falls within the Department’s 
discretion, and the facts chosen comport with 19 U.S.C. § 1677e(b). The 
choice of adverse facts available is affirmed. 

C 
SUBSTANTIAL RECORD EVIDENCE SUPPORTS COMMERCE’S TREATMENT OF 
AST’s CLAIMED NON-PRIME MERCHANDISE AS PRIME, BECAUSE AST 
FAILED TO SUPPORT ITS CLAIM THAT THE MERCHANDISE FIT 
COMMERCE’S DEFINITION OF NON-PRIME. 

In the Final Determination, Commerce found that “AST’s sales of pup 
coils and side-cuts should be considered sales of prime merchandise.” 
Final Determination at 30766. 

Commerce defines “non-prime merchandise” as “‘steel which has suf- 
fered some defect during the production process, or at any time before 
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delivery to the customer.’” Final Determination at 30766 (quoting De- 
partment’s Memorandum from Roland L. MacDonald to Joseph A. Spe- 
trini (April 19, 1995)). As Commerce agreed at oral argument, this 
definition differs from that employed in the industry. However, Com- 
merce was clear in its requests for information in the original and sup- 
plemental antidumping questionnaires, and AST conceded at oral 
argument that it was not confused by Commerce’s questions. !? 

The Department found that “[i]n its submissions to the Department, 
AST identified side-cuts and pup coils as secondary [non-prime] mer- 
chandise, but did not identify the physical defect or damage associated 
with each sale of pup coils and side-cuts, as specifically requested by the 
Department.” Id 

AST claims that: 


Consistent with established industry practice, AST markets and 
sells certain types of SSSS (and other) products as non-prime mer- 
chandise. Such products are sold exclusively from inventory, carry 
no surface finish warranty, and are sold “as is where is” through a 
different sales process from sales of prime merchandise. As Com- 
merce verified, each AST invoice indicates whether the sales was of 
prime or non-prime merchandise. 

As required by the questionnaire, AST’s sales listings indicated 
whether each sale was of prime or non-prime merchandise. At Com- 
merce’s request in a supplemental questionnaire, AST added a 
computer field specifying why each non-prime sale was designated 
as such. In response to another supplemental questionnaire re- 
questing further data on why each sale of side-cuts or pup coils was 
designated as a sale of non-prime merchandise, AST explained that 
“all reported sales of side-cuts and pup coils are appropriately 
treated as non-prime material. Therefore, there is no need to pro- 
vide a transaction-specific explanation for such classifications.” 


AST’s Motion at 26-27 (footnotes omitted) (emphasis in original). 
AST’s claim that it need not respond to Commerce’s questionnaires 
as asked is meritless. It relies upon its own and the industry’s definition 
of “non-prime” without regard to the meaning given to it by Commerce. 
Despite three requests by the Department, AST failed to provide any ev- 


13 Commerce s original questionnaire regarding AST’ S. sales database required that the field labeled PRIMEH 


slowing information 
DESCRIPTION n ether the prime or non-prime (secondary) merchandise. Please 
th merchandise meets a specificat t should not be classified as non-prime 


y because it does not meet the specification originally intended 


»rime Merchandise 
If subject merchandise is classified as non-prime 


tion 


AST’s Section B Response, at B-2 (emphasis in original 


In the mental questionnaire Commerce requested that “|flor your U.S. and home market sa 
create a separate computer field that identifies the specific reason why each sale was designated non-prime merchan 
dise.” Commerce's Supplemental Section B questionnaire (Oct. 23, 1998) at 7 
Finally, Commerce’s Second Supplemental Questionnaire stated 
As previously requested in question 6 of the first supplemental questionnaire, please create a computer field that 
ntifies the specific reason why each sale was designated non-prime merchandise. The information reported in 
to this question is insufficient to determine which of these sales are sales of non-prime merchandise 
state, on a transaction specific basis, which side cuts and pup-coils are non-prime and the reason why each is 
considered nonprime merchandise (i.e. defective 


Commerce’s Second Supplemental Questionnaire at 1 (Dec. 7, 1998 
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idence that its merchandise fit Commerce’s definition of “non-prime.” 
AST left the Department with no basis for a finding in its favor. There- 
fore, Commerce’s decision to treat the sales of side-cuts and pup coils as 
prime merchandise is supported by substantial record evidence. 


D 


THE CosT RECOVERY TEST EMPLOYED BY COMMERCE IS IN 
ACCORDANCE WITH LAW. 


19 U.S.C. § 1677b(b)(1) provides, in relevant part, that if Commerce: 


determines that sales made at less than the cost of production—(A) 
have been made within an extended period of time in substantial 
quantities, and (B) were not at prices which permit recovery of all 
costs within a reasonable period of time, such sales may be disre- 
garded in the determination of normal value. 

19 U.S.C. § 1677b(b)(1) (1994). 

19 U.S.C. § 1677b(b)(2)(D), titled “Recovery of Costs” states that: 
[i]f prices which are below the per unit cost of production at the time 
of sale are above the weighted average per unit cost of production 
for the period of investigation or review, such prices shall be consid- 
ered to provide for recovery of costs within a reasonable period of 
time. 

19 U.S.C. § 1677b(b)(2)(D) (1994). 
In the Final Determination, Commerce found that: 


[w]here 20 percent or more of a respondent’s sales of a given prod- 


uct during the POI were at prices less than the COP, we determined 
such sales to have been made in “substantial quantities” * * * with- 
in an extended period of time. * * * In such cases, because we 
compared prices to weighted-average COPs for the POI, we also de- 
termined that such sales were not made at prices which would per- 
mit recovery of all costs within a reasonable period of time, 
pursuant to [19 U.S.C. § 1677b(b)(2)(D) (1994) ]. Therefore, we dis- 
regarded the below-cost sales. 

Final Determination at 30754-55. 

AST claims that “Commerce apparently misreads [§ 1677b(b)(2)(D)] 
as both defining and absolutely limiting the circumstances under which 
it may conclude that prices provide for the recovery of costs.” AST’s Mo- 
tion at 29. It argues that “Commerce’s reasoning is based on an imper- 
missible interpretation of the statute.” Id. at 28. 

The court reviews Commerce’s application of the statute according to 
the two-part test established in Chevron, U.S.A., Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 842-43 (1984).!4 The court 
first asks “whether Congress has directly spoken to the precise question 
at issue.” Id. at 842. Ifit has, and if its intent is clear, the court and Com- 
merce must give effect to that unambiguously expressed intent. Id. at 


14 The court notes that the Supreme Court’s decision in Christensen v. Harris County, 120 S.Ct. 1655, 2000 U.S 
LEXIS 3003 (May 1, 2000), did not affect the court’s application of Chevron in this case. Here the court does not reach 
the issue of deference dealt with in Christensen 
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842-43. If it has not, Commerce has the discretion to interpret the stat- 
ute, and its interpretation will be upheld so long as it is reasonable. Id. at 
843. 

The statute itself is unclear. It could be read as fully defining the only 
circumstance under which prices are deemed to allow for recovery of 
costs. It could also be interpreted as an example of when costs are recov- 
ered, but not as limiting such occurrences to those specific circun 
stances. The court must thus use standard tools of statutory 
construction, including legislative history, to determine whether Con 
gress’s intent is judicially ascertainable. Timex V.I., Inc. v. United States, 
157 F.3d 879, 881-82 (Fed. Cir. 1998). 

Here, Congress unambiguously expressed its intent in the Statement 
of Administrative Action, where it stated that § 1677b(b)(2)(D) “speci- 
fies when particular prices provide for cost recovery within a reasonabl 
period of time.” Statement of Administrative Action of the Uruguay 
Round Agreements Act, accompanying HR 103-5110 at 832 (“SAA 
(emphasis added). The agency must give effect to this clear statement 
Chevron, 467 U.S. at 843. Commerce did so when it performed its cost 
recovery test according to § 1677b(b)(2)(D), and stated that the statute 
“provid[es] for recovery of costs within a reasonable period of time if 
such prices which are below cost at the time of sale are above the 
weighted-average per-unit cost of production for the period of investiga 
tion.” Final Determination at 30772. 

Commerce’s application of the statute is in accordance with law. Com- 
merce applied Congress’s intent stated in the SAA and its cost recovery 
test is affirmed 


COMMERCE’S APPLIC N OF REBATE2H As A PRICE ADJUSTMENT 


DEDUCTION FROM THE HOME MARKET PRICE Is S 
SUBSTANTIAL RECORD EVIDENCI 


naant-intervel rs Cialin tnat NODAL RAS 


1 allowed as a direct reduction to the prices of AST’s home mark 
sales” because it “did not meet the Courts’ or the Department’s 
requirements for rebates and other direct price adjustments becauss 
the claim (1) relates in part to non-subject merchandise, (2) was not re 
ported on a transaction-specific basis, and (3) was not granted as a fixed 
percentage of the sales price for all transactions for which is was re 
ported.” Zanesville Armco Independent Organizations, et al’s Brief in 
Support of Motion for Judgment Upon the Agency Record Pursuant to 
Rule 56.2 (“Defendant-Intervenors’ Motion”) at 7. In making this chal- 
lenge to the Final Determination, Defendant-Intervenors argue that 
“t]he Court should remand this determination to bring the 
ment’s treatment of this rebate in line with its past practice.” 
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1 


COMMERCE DID NoT CHANGE ITS POLICY WHEN IT 
ACCEPTED PRICE ADJUSTMENTS ON A NON-TRANSACTION-SPECIFIC BASIS. 


As Defendant-Intervenors state, “(t]he Court has recognized that 
‘Commerce has the flexibility to change its position providing that it ex- 
plains the basis for its change and providing that the explanation is in 
accordance with law and supported by substantial evidence.’” Jd. at 8 
(quoting Cultivos Miramonte S.A. v. United States, 980 F Supp 1268, 
1274 (CIT 1997). However, Defendant-Intervenors claim that “[i]n this 
determination, the Department either changed its policy on the treat- 
ment of direct reductions to the prices of sales or misapplied its policy. 
The Department did not explain a basis for a change in policy. Therefore, 
the decision is not supported by substantial evidence and is otherwise 
not in accordance with law.” Id. 

The court finds no evidence that Commerce changed its policy regard- 
ing price adjustments. Commerce articulated its policy in Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Singapore, and the United King- 
dom; Final Results of Antidumping Duty Administrative Reviews, 62 
Fed. Reg. 2081 (Dep’t Commerce 1997) (“AFB VI”), where it stated: 


While we prefer that respondents report these adjustments on a 
transaction-specific basis (or, where a single adjustment was 
granted for a group of sales, as a fixed and constant percentage of 
the value of those sales), we recognize that this is not always feasi- 


ble, particularly given the extremely large volume of transactions 
involved in these AFBs reviews. It is inappropriate to reject alloca- 
tions that are not unreasonably distortive in favor of facts other- 
wise available where a fully cooperating respondent is unable to 
report the information in a more specific manner. See section 776 of 
the Tariff Act[.] * * * Accordingly, we have accepted these adjust- 
ments when it was not feasible for a respondent to report the adjust- 
ment on a more specific basis, provided that the allocation method 
the respondent used does not cause unreasonable inaccuracies or 
distortions. 


Id. at 2090 (emphasis added). 

The Final Rule promulgated by Commerce on this issue also illus- 
trates a more lenient policy on price adjustments than Defendant-Inter- 
venors would have Commerce apply. See Rules and Regulations, 
Antidumping Duties; Countervailing Duties (“Final Rule”), 62 Fed. 
Reg. 27296 (Dep’t Commerce) (May 19, 1997). In issuing the Final Rule, 
Commerce stated: 


The Department of Commerce * * * hereby revises its regulations 
on antidumping and countervailing duty proceedings to conform 
the Department’s existing regulations to the Uruguay Round 
Agreements Act, which implemented the results of the Uruguay 
Round multilateral trade negotiations. 
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Id. at 27296. The Final Rule states that: 


the Department agrees that allocated expenses or price adjust- 
ments may not be as exact as expenses or price adjustments re- 
ported on a transaction-specific basis. However, in our view, the 
drafters of the URAA and the SAA could not have intended that all 
allocations are inherently distortive or inaccurate for purposes of 


the AD law. 


* * * * * * x 


* * * Paragraph (g)(1) lof 19 C.ER. § 351.401] contains the basic 
principle that the Department will follow in dealing with allocated 
expenses and price adjustments, and continues to establish a pref- 
erence for transaction-specific reporting. * * * [W]e have revised 
paragraph (g)(1) to provide that the Secretary will consider allo- 
cated expenses and price adjustments if the Secretary is satisfied 
that the allocation method used “does not cause inaccuracies or dis- 
tortions.” As discussed above, because all allocation methods are, in 
some sense, inexact, the Department intends to reject only those al- 
locations methods that produce unreasonable inaccuracies or dis- 
tortions. 


Id. at 27346 (emphasis added). 

Under these clear post-URAA!® statements of a policy that does not 
reject non-transactionspecific data out of hand, the court finds that 
Commerce did not change current policy. 

In addition, Commerce’s actions are consistent with that policy. De- 
fendant-Intervenors allege that Commerce must apply 19 U.S.C. 


§ 1677m(e) and that it did not do so in this case. Zanesville Armco Inde- 
pendent Organization, et al’s Reply Brief (“Defendant-Intervenors’ Re- 
ply Brief”) at 2. The statute reads: 


In reaching a determination under section * * * 1675 * * * of this 
title the administering authority and the Commission shall not de- 
cline to consider information that is submitted by an interested 
party and is necessary to the determination but does not meet all 
the applicable requirements established by the administering au- 
thority or the Commission, if— 
(1) the information is submitted by the deadline established 
for its submission, 
(2) the information can be verified, 
(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 
4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 


15 In their brief, Defendant-Intervenors rely upon the pre-URAA case of Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Singapore, Sweden, and the United Kingdom 
Final Results of Antidumping Duty Administrative Reviews and Partial Termination of Administrative Review's, 61 
Fed. Reg. 66472, 66498 (Dep’t Commerce 1996) (“AFB V”) (“we did not accept as direct deductions discounts or rebates 
unless the actual amount for each individual sale was calculated.”). At oral argument, Defendant-Intervenors stated 
that reliance on pre-URAA law was a mistake, and conceded that the appropriate standard is that contained in 19C.FR 
§ 351.401(g) 
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requirements established by the administering authority or 
the Commission with respect to the information, and 
(5) the information can be used without undue difficulties. 
19 U.S.C. § 1677m(e) (1994). Since Commerce did not set forth an analy- 
sis of those five factors, Defendant-Intervenors claim, its conclusion is 
not supported by substantial record evidence and in accordance with 
law. 

The Government responded at oral argument that it was unnecessary 
for the Department to analyze the individual factors, but that it is clear 
they were met. It stated that the information had to be timely or would 
have been rejected like the additional U.S. sales were rejected; the infor- 
mation was verified; it was a reliable basis for reaching the determina- 
tion, as evidenced by the fact that Commerce did actually use it; 
Commerce verified that AST was unable to report the information on a 
transaction-specific basis; and clearly the information could be used 
easily, as it was used. So, despite Commerce not spelling out this analy- 
sis, it performed it by evaluating and verifying the information, and 
then using it. 

The information clearly met the standard set forth in 19 U.S.C. 
§ 1677m(e), and Commerce’s failure to specify the statute and the fac- 
tors does not so undermine its conclusion as to render it unsupported by 
substantial record evidence and not in accordance with law. 


2 
DEFENDANT-INTERVENORS’ ARGUMENT THAT INCLUSION OF DATA RELATING 
TO NON-SUBJECT MERCHANDISE IS NECESSARILY DISTORTIVE 
DISREGARDS 19 C.ER. § 351.401(g)(4). 

Defendant-Intervenors argue that by using non-transaction specific 
data, “AST’s averaging methodology does not exclude rebates to cus- 
tomers on non-subject merchandise such as stainless plate, electrical 
steel, carbon steel and alloy steel.” Defendant-Intervenors’ Motion at 
10. Defendant-Intervenors cite to 19 C.ER. § 351.401(g)(2), which pro- 
vides that: 


Any party seeking to report an expense or a price adjustment on an 
allocated basis must demonstrate to the Secretary’s satisfaction 
that the allocation is calculated on as specific a basis as is feasible, 
and must explain why the allocation methodology used does not 
cause inaccuracies or distortions. 


19 C.ER. § 351.401(g)(2) (1998). 

While Defendant-Intervenors claim that “[t]here is no evidence on 
the record to indicate that price adjustments related to nonsubject mer- 
chandise can be included without causing a distortion to the calcula- 
tion”, they do not point to evidence that the calculation is distorted 
because rebates for nonsubject merchandise are included. See Defen- 
dant-Intervenors’ Motion at 10. 

The argument ignores 19 C.ER. § 351.401(g)(4), which states that: 


The Secretary will not reject an allocation method solely because 
the method includes expenses incurred, or price adjustments made, 
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with respect to sales of merchandise that does not constitute sub- 
ject merchandise or a foreign like product (whichever is applicable). 


19 C.ER. § 351.401(g)(4) (1998). 

The regulations speak for themselves.!® Commerce is prohibited from 
rejecting the methodology simply because it included data relating to 
sales of non-subject merchandise. It found the information verifiable 
and reliable, the methodology reasonable, and found no reason to be- 
lieve that the methodology was distortive. The court has been presented 
with no evidence to rebut Commerce’s conclusions. 


3 
DEFENDANT-INTERVENORS CITE TO NO RECORD EVIDENCE TO SUPPORT 
THEIR CONTENTION THAT CREDIT NOTES UNRELATED TO SALES OF 


SUBJECT MERCHANDISE WERE INCLUDED AS DIRECT REDUCTIONS TO 
PRICE 
In their Reply Brief, Defendant-Intervenors argue that “information 
on the record indicates that AST’s allocation of credit notes to sales of 
SSS&S is distortive, because it resulted in allocation of expenses and ad- 
justments that were unrelated to AST’s home market sales of SSS&S 
during the POI.” Defendant-Intervenors’ Reply Brief at 6. 
Defendant-Intervenors cite Exhibit 16 to AST’s Sales Verification Re- 
port (Defendant-Intervenors’ Exhibit 3 to its Reply Brief), which is 
titled “Credit Note Coding System.” The exhibit is a list of types of credit 
notes and their respective numerical codes. As stated by Defendant-In- 
tervenors, the list includes “[Credit Note] for VAT Amendments”, 


“(Credit Note] for Italian External Relations”, “[Credit Note] Previous 


Years”, and “(Credit Note] for interests of previous year arrears”. See 
Exhibit 16. Defendant-Intervenors state that [e]ven if these types of 
credit notes were issued to AST’s SSS&S customers during the POI, the 
credit notes were unrelated to sales of SSS&S during the POI, and ac- 
ceptance of these amounts as a reduction to price for sales during the 
POI results in an overstatement of the expenses for AST’s SSS&S sales 
during the POI.” Defendant-Intervenors Reply Brief at 7. At oral argu- 


16 At oral argument, Defendant-Intervenors argued that the “not distortive” requirement of § 351.401(g)(2) must 
be satisfied before § 351.401(g)(4) applies. Since there is no evidence that subject merchandise was included, Defen 
dant-Intervenors argue, § 351.401(g)(2) is not satisfied, and the requirement of 351.401(g)(4) is not relevant. The regu 
lation reads: 


g) Allocation of expenses and price adjustments 
(1) In general. The Secretary may consider allocated expenses and price adjustments when transaction-specific 
reporting is not feasible, provided the Secretary is satisfied that the allocation method used does not cause inaccu 
racies or distortions 
2) Reporting allocated expenses and price adjustments. Any party seeking to report an expense or a price adjust 
ment on an allocated basis must demonstrate to the Secretary’s satisfaction that the allocation is calculated on as 
specific a basis as is feasible, and must explain why the allocation methodology used does not cause inaccuracies or 
distortions 

(3) Feasibility. In determining the feasibility of transaction-specific reporting or whether an allocation is calcu 
lated on as specific a basis as is feasible, the Secretary will take into account the records maintained by the party in 
question in the ordinary course of its business, as well as such factors as the normal accounting practices in the 
country and industry in question and the number of sales made by the party during the period of investigation or 
review. 

(4) Expenses and price adjustments relating to merchandise not subject to the proceeding. The Secretary will 
not reject an allocation method solely because the method includes expenses incurred, or price adjustments made, 
with respect to sales of merchandise that does not constitute subject merchandise or a foreign like product (which 
ever is applicable) 

Subsections (2) and (4) are distinct. The agency has given no indication that subsection (2) must be satisfied before 
subsection (4) applies, and Defendant-Intervenors did not cite to contrary authority. Their argument therefore fails 
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ment Defendant-Intervenors also argued that the credit notes listed as 
for previous years were clearly related to sales outside the POI. 

Defendant-Intervenors fail to cite to record evidence tying credit 
notes actually issued during the POI and included in Commerce’s cal- 
culations of REBATE2H to the list of codes present in Exhibit 16. Evi- 
dence that AST has codes for many types of credit notes does not 
constitute substantial record evidence that Commerce included in its 
calculations credit notes with no relation to sales of subject merchandise 
during the POI. In fact, record evidence supports Commerce’s calcula- 
tions. 

In the Sales Verification Report (exhibit 3 to AST’s Second Supple- 
mental Brief), Commerce stated at page 24 that: 


AST explained that it issues four major types of credit notes: techni- 
cal claims (defective merchandise); price differences; alloy sur- 
charges; and returns. In addition, it has several other types of credit 
notes, such as for the forgiveness of the VAT (IVA) tax (which a 
home market customer may request when it buys merchandise 
with the explicit intent to export), but these are less frequent. 


* * * * * * ok 


* * * AST included in its calculations all credit notes for the period 
beginning two months after the start of the POI and finishing two 
months after the POI. 


* * * * * * ea 


AST presented verification exhibit 39, which provides a list of all of 


the invoices issued to the selected customers during the POI, and all 
of the credit notes issues pursuant to those invoices. We examined 
the credit notes to determine the reason for which each was issued. 
We traced the credit notes to the invoices on the list of invoices. 


Commerce clearly verified the rebates, and examined the reasons 
they were given. Defendant-Intervenors have cited to no record evi- 
dence indicating that Commerce erred in its verification of those credit 
notes or in concluding that they were appropriately treated as direct re- 
ductions to AST’s home market sales. 

Commerce’s application of the price adjustments as direct reductions 
to the home market price is therefore affirmed. 


F 
COMMERCE’S TREATMENT OF AST’S NON-TRANSACTION-SPECIFIC 
INSURANCE REVENUE IS REMANDED IN PART. 
Defendant-Intervenors challenge several aspects of Commerce’s 
treatment of the non-transaction-specific insurance revenue. 
1 


THE FINAL DETERMINATION IS REMANDED TO DETERMINE WHETHER 
REVENUE FOM PRE-POI SHIPMENTS WAS INCLUDED. 


Claims on shipments made prior to the POI were included by Com- 
merce in the nontransaction-specific insurance revenue. Defendant-In- 
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tervenors’ Motion at 17-20. Defendant-Intervenors argue that [AST’s 
records reflect that insurance claims made prior to the POI were in- 
cluded in the figures reported to Commerce. ] Jd. at 19 (citing Exhibit 1 
of the U.S. Sales Verification Report). Since such pre-POI revenues were 
included, Defendant-Intervenors argue, “the Department should have 
recalculated the amount of this adjustment to exclude claims that oc- 
curred for shipments prior to the POI.” Jd. at 20 (citations omitted). 

The Government agrees that remand on this issue is appropriate. In 
its brief it states that: 


Upon further review, Commerce agrees with [Defendant-Interve- 
nors] that any claims for damages on shipments that occurred be- 
fore the POI should not be included in the non-transaction-specific 
insurance revenue adjustment to AST’s U.S. price. Thus, the case 
should be remanded to Commerce to review the record to exclude 
any non-transaction-specific insurance revenue claims that oc- 
curred for shipments outside the POI and to recalculate the amount 
of the non-transaction-specific insurance revenue adjustment ac- 
cordingly. 


Memorandum of the United States in Opposition to the Motion of Za- 
nesville Armco Independent Organization for Judgment Upon the 
Agency Record (“Government’s Response to Defendant-Intervenors’ 
Motion”) at 18. 

Plaintiffs disagree. AST claims that Defendant-Intervenors’ argu- 
ment “ignores the offsetting effect of using insurance revenue recorded 
during the POI as the basis for reporting an adjustment.” Plaintiffs’ 
Brief in Response to Defendant-Intervenors’ Brief in Support of Motion 
for Judgment on the Agency Record Under USCIT R. 56.2 (“AST’s Re- 
sponse to Defendant-Intervenors’ Motion”) at 9. AST argues that al- 
though some reported payments were received during the POI and were 
for shipments made prior to the POI, insurance revenue received after 
the POI for shipments made during the POI were not included, and 
therefore the methodology of including revenue received during the 
POI, regardless of when the shipment was made, is reasonable. Jd. at 
9-10. 

Remand is appropriate. Commerce stated in the Final Determination 
that “there is no record evidence to support” the assertion that the addi- 
tional insurance revenue “relate[d] to sales that occurred prior to the 
POI.” Final Determination at 30770. In fact, there is record evidence to 
support such an assertion. Commerce must review it and determine its 
truth or falsity. Commerce must also determine whether the inclusion 
needs correction, or whether, as AST argues, its methodology of includ- 
ing the insurance revenue actually received during the POI as opposed 
to revenue resulting from shipments made during the POI is reasonable 
and non-distortive. 
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2 


THE DEPARTMENT’S TREATMENT OF NON-TRANSACTION-SPECIFIC INSURANCE 
REVENUE AS DIRECT ADDITIONS TO US. PRICE IS NoT SUPPORTED BY 
SUBSTANTIAL RECORD EVIDENCE OR IN ACCORDANCE WITH LAW. 


Commerce applied the non-transaction-specific insurance revenue as 
a direct addition to U.S. price. Defendant-Intervenors argue that 
“Tblecause there is no basis for the Department’s treatment of [this] rev- 
enue as a direct addition to U.S. price, the Department’s determination 
on this issue is not supported by substantial evidence and is not in accor- 
dance with law.” Defendant-Intervenors’ Motion at 20. Its argument is 
based upon the Glossary of Terms provided as an exhibit to the Anti- 
dumping Questionnaire. In that Glossary, under the heading “Direct vs. 
Indirect Expenses”, it states that “[d]irect expenses generally must be 
(1) variable and (2) traceable in a company’s financial records to sales of 
the merchandise under investigation.” Glossary of Terms, Defendant- 
Intervenors’ Ex. 11, at I-5. Since “AST failed to tie this insurance reve- 
nue to individual sales of subject merchandise”, Defendant-Intervenors 
argue, “[t]here is no evidence * * * linking the insurance revenue to POI 
sales of subject merchandise.” Defendant-Intervenors’ Motion at 21 
(citations omitted). 

Commerce defends its treatment of the additional insurance revenue 
as being “based upon the same regulations and practice which govern 
Commerce’s acceptance of AST’s price adjustment for REBATE2H”. 
Government’s Response to Defendant-Intervenors’ Motion at 18. 

19 C.ER. § 351.401(g) (1998) sets out Commerce’s regulations for the 
allocation of price adjustments. Subsection (g)(1) states that “[t]he Sec- 
retary may consider allocated expenses and price adjustments when 
transaction-specific reporting is not feasible, provided the Secretary is 
satisfied that the allocation method used does not cause inaccuracies or 
distortions.” 19 C.ER. § 351.401(g)(1) (1998). 

Commerce verified that “AST was unable to tie this additional insur- 
ance revenue to specific transactions.” Final Determination at 30770. In 
the Final Determination Commerce stated that “since this additional 
claim was received during the POI, and was found to be satisfactory at 
verification, we determine that it is relevant to use for purposes of calcu- 
lating total insurance revenue.” Id. 

However, under Commerce’s policy of accepting non-transaction-spe- 
cific data when it is not unreasonably inaccurate or distortive, see AFB 
VI, 62 Fed. Reg. 2081, and the Final Rule, 62 Fed. Reg. 27296, and under 
19 C.ER. § 351.401(g), Commerce must actually determine that the data 
is not inaccurate or distortive. The Final Determination makes no refer- 
ence to such an analysis. The only reference made in the Final Deter- 
mination to record evidence is to “an invoice of subject merchandise for 
which AST received part of this additional insurance revenue”, and in 
which Commerce claims to have found “no discrepancies.” Final Deter- 
mination at 30770. This invoice is not in the record. See Defendant’s Re- 
sponse to the Court’s Order of January 8, 2001 (“Defendant’s First 





U.S. COURT OF INTERNATIONAL TRADE 


Supplemental Brief”) at 1 (“responsible officials of [Commerce] have 
engaged in an exhaustive review of the evidence in the record, but have 
found no direct evidence of the specified invoice.”). The only record evi- 
dence on the issue is Commerce’s statement in the Verification Report 
that it tied the amount on this invoice “to the amount received on the 
credit advice from the bank.” Verification Report of AST USA at 3 
(AST’s Motion, Confidential Ex. 16). The Verification Report does not 
indicate that Commerce actually looked at the invoice in question.!“ 

This scant record evidence does not indicate that Commerce consid- 
ered whether the nontransaction-specific data was inaccurate or distor- 
tive. As such, under its own regulations and policy, Commerce’s 
treatment of the non-transaction-specific insurance revenue as direct 
additions to U.S. price is not supported by substantial record evidence. 
The Final Determination is remanded for Commerce to make the deter- 
mination whether the data is inaccurate or distortive. 


3 
COMMERCE’S ALLOCATIONS OF NON-TRANSACTION-SPECIFIC INSURANCE 
REVENUE ENTIRELY TO SUBJECT MERCHANDISE Is NOT SUPPORTED BY 
SUBSTANTIAL RECORD EVIDENCE OR IN ACCORDANCE WITH LAW 

Defendant-Intervenors argue that the Department “overstated the 
insurance revenue for sales of subject merchandise because it failed to 
allocate any of the insurance revenue to AST’s U.S. sales of non-subject 
merchandise.” Defendant-Intervenors’ Motion at 23 

The Government argues that 19 C.ER. § 351.401(g)(4) (1998) con- 
trols. That regulation states that “[t]he Secretary will not reject an al- 
location method solely because the method includes expenses incurred, 
or price adjustments made, with respect to sales of merchandise that 
does not constitute subject merchandise or a foreign like product 
(whichever is applicable).” Jd. 

It also argues that “Commerce was able to verify and found no dis- 
crepancies in an invoice of subject merchandise for which AST received 
part of the non-transaction-specific insurance revenue. Thus, AST pro- 
vided, and Commerce verified documentation establishing that AST re- 
ceived at least part of this insurance revenue for subject merchandise.” 
Government’s Response to Defendant-Intervenors’ Motion at 22 (cita- 
tions omitted) (emphasis added). 

Defendant-Intervenors allege that the invoice Commerce claims to 
have verified is not in the record, that “neither the accounts receivable 
trial balance nor any of the credit advices included in the verification ex- 
hibits identify the products involved in the insurance claims,” and that 
therefore “no record evidence supports the claim that [Commerce] veri- 


17 The relevant passage in the Verification Report states that “[wle selected invoice number [ | from the Accounts 
Receivable Trial Balance and tied this amount to the amount received on the credit advice from the bank.” Verification 
Report of AST USA at 3 (AST’s Motion, Confidential Ex. 16). The Accounts Receivable Trial Balance Report, part of 
Exhibit 1 to the Verification Report, lists the customer and invoice number, with the relevant dates and amounts, but 
does not specify the type of merchandise sold on each invoice. So, there is no record evidence that Commerce ever ex 
amined the invoice 





98 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 20, MAY 16, 2001 


fied the insurance proceeds related to sales of SSS&S.” Defendant-In- 
tervenors’ Reply Brief at 14. 

They continue that since the Government acknowledges that it only 
verified that part of the insurance claim revenue came from sales of sub- 
ject merchandise, that acknowledgment “show([s] that the DOC erred 
when it allocated all of AST’s [non-transaction-specific insurance reve- 
nue] solely to AST’s sales of SSS&S.” Jd. at 15 (emphasis in original). 

While the cited regulation does prevent Commerce from rejecting the 
methodology of allocating the insurance revenue over all U.S. sales of 
SSSS, it is not reasonable for Commerce to accept such an allocation if it 
cannot verify that the revenue includes any revenue from claims made 
on subject merchandise. As stated earlier, the invoice it claims to have 
verified is not in the record. See Defendant’s First Supplemental Brief at 
1. The Government argues that despite this lack of direct evidence, since 
“Congress has given Commerce wide latitude in formulating its verifica- 
tion procedures”, and “not all the documents reviewed in the verifica- 
tion process are made part of the record”, “the pertinent inquiry for the 
Court is whether a reasonable mind might accept the relevant evidence 
in the record as adequate to support the results of Commerce’s verifica- 
tion.” Id. at 2 (citations and quotations omitted). 

While the Government’s argument may be legally correct, it is unable 
to cite to any record evidence supporting its contention that even part of 
the non-transaction-specific insurance revenue was for subject mer- 
chandise. The Final Determination cites to the Verification Report of 
AST USA, which states that Commerce “selected invoice number [ | 
from the Accounts Receivable Trial Balance and tied this amount to the 
amount received on the credit advice from the bank. We found no dis- 
crepancies.” Verification Report of AST USA at 3 (AST’s Motion, Confi- 
dential Ex. 16). This statement in the Verification Report does not 
identify whether the invoice was for subject merchandise, and as noted, 
the invoice itself is not in the record. As noted above, there is no evidence 
that Commerce even examined the invoice itself, but only that it tied the 
amount of the invoice listed on the Accounts Receivable Trial Balance to 
an amount on a credit advice from the bank. Therefore, even under the 
Government’s proposed inquiry, the court finds that the record evidence 
presented does not support Commerce’s conclusion that the non-trans- 
action-specific insurance revenue was in part for subject merchandise. 

Therefore, the Final Determination is remanded for Commerce to re- 
consider its allocation methodology, and either to point to record evi- 
dence supporting it, or allocate the revenue according to a different 
methodology supported by substantial record evidence and in accor- 
dance with law. 


4 


COMMERCE INCLUDED EXPENSES INCURRED ON SHIPMENTS FOR WHICH 
AST RECEIVED INSURANCE REVENUE. 
Defendant-Intervenors claim that “[i]Jn examining th[e non-transac- 
tion specific] insurance revenue claim, the Department failed to include 
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expenses incurred in connection with the claims.” Defendant-Interve- 
nors’ Motion at 24. For both the transaction-specific and non-transac- 
tion-specific insurance revenue, Defendant-Intervenors argue that 
“AST’s US. sales listing includes the revenue that AST received from 
the sale of its damaged merchandise and includes the total amount of 
the insurance claim that AST submitted to its insurance company [in- 
cluding reimbursements for shipping and repair costs], but does not in- 
clude amounts for the expenses that AST incurred”. Jd. at 26. In other 
words, Defendant-Intervenors allege that the U.S. sales listing reflects 
reimbursements for items not reflected in the calculation as ever paid. 
Defendant-Intervenors claim that the result is an overstatement of 
AST’s USS. sales, id., and the expenses must be included because “[t]he 
Department’s stated policy is to ‘capture both the expenses incurred 
and revenue earned on the sale at issue’”, id. at 24 (quoting NACCO Ma- 
terials Handling Group v. United States, 21 CIT 799, 801, 971 F Supp 
586, 589 (CIT 1997). 

Plaintiffs call this allegation “meritless” because “[i]n reporting its 
freight expenses in its questionnaire response, AST relied on all of the 
freight expenses incurred by AST during the POI. Thus, all freight ex- 
penses, including freight expenses associated with insurance claims, 
were included in AST’s reported freight expenses adjustment.” Plain- 
tiffs Response to Defendant-Intervenors’ Motion at 13 (footnotes 
omitted) (emphasis in original). Defendant agrees. Commerce “added 
the transaction-specific insurance revenue to AST’s U.S. sales’ price” 
and “allocated th[e] additional insurance revenue over all sales of sub- 
ject merchandise.” Final Determination at 30769-70. “Thus,” the Gov- 
ernment argues, “so long as the insurance revenue reported by AST 
included the movement expenses related to the insurance claims * * * 
there was no need for Commerce to separate the movement expenses 
from the insurance revenue and to make any additional adjustment.” 
Defendant’s Response to the Court’s Order of January 11, 2001 (“De- 
fendant’s Second Supplemental Brief”) at 3. 

As to the non-transaction-specific claim, Defendant claims that “the 
detail of expenses are naturally less than those provided for the transac- 
tion-specific insurance claims.” Defendant’s Response to Defendant-In- 
tervenors’ Motion at 21. However, Commerce verified an insurance 
claim that “show[ed] movement expenses were included in the calcula- 
tion of damages.” Defendant’s Second Supplemental Brief at 4. Since 
Commerce was able to verify the examined claim, it “presumed that all 
other insurance claims included the same expenses.” Jd. at 2. In its Final 
Analysis Memorandum, Commerce detailed its calculation of U.S. sales 
price, and it included movement expenses incurred by AST. See Final 
Analysis Memorandum, May 19, 1999, at 9-10. Therefore, the Govern- 
ment argues, “[g]iven that AST reported all freight expenses (including 
freight related to insurance claims) and that compensation for freight 
expenses for damaged merchandise was included in the insurance reve- 
nue, it was unnecessary for Commerce to separate out the freight ex- 
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penses associated with the insurance claims and to make an additional 
adjustment.” Defendant’s Second Supplemental Brief at 4. 

Defendant-Intervenors’ argument that an overstatement of U.S. 
sales occurred because the reported insurance revenue included reim- 
bursement of movement and repair expenses is defeated by record evi- 
dence showing that no overstatement occurred. Substantial record 
evidence supports Commerce’s addition of the insurance revenue to 
US. price without deducting movement and repair expenses, as these 
expenses had already been deducted from U.S. sales. 


5 
THE DEPARTMENT PROPERLY EXERCISED ITS DISCRETION IN ACCEPTING 
THE ADDITIONAL INSURANCE REVENUE INFORMATION AT VERIFICATION 

Finally, Defendant-Intervenors claim that “[t]he Department should 
not have accepted AST’s new factual information on [the non-transac- 
tion-specific] insurance claim because the information was submitted 
out of time.” Defendant-Intervenors’ Motion at 27. They argue that 
‘the Department’s consistent practice is to reject significant new fac- 
tual information presented at verification”, and that here Commerce 
“varied from that practice when it accepted AST’s new information on 
insurance revenues during the verification of AST’s sales data.” Id. 
(footnotes omitted). 

Defendant argues that Defendant-Intervenors have “ignored Com- 
merce’s practice of accepting new information at verification in limited 
circumstances when the information constitutes either a minor adjust- 
ment to, or corroborates, clarifies or supports information already on 
the record.” Defendant’s Response to Defendant-Intervenors’ Motion 
at 25. In this case, Defendant claims, the adjustment was minor. See id. 
The effect of accepting the additional insurance revenue is undisputed. 
It resulted in multiplying the gross unit price of all sales by [ ]. In addi- 
tion, the information was supplied at the start of verification and sup- 
plemented existing record information on insurance claim revenue. Id. 
at 24; see also Final Determination at 30769-70. 

Prior to verification, AST was instructed that “verification is not in- 
tended to be an opportunity for submitting new factual information” 
but that new information may be accepted if it “corroborates, supports, 
or clarifies information already on the record.” Letter from Commerce 
to AST’s Counsel, Feb. 22, 1999, CR 63 at 2. This instruction was consis- 
tent with past Commerce practice, Final Affirmative Countervailing 
Duty Determination: Stainless Steel Sheet and Strip in Coils from 
France, 64 Fed. Reg. 30774, 30788 (Dep’t Commerce 1999) (“The De- 
partment has the discretion to accept new information at verification 
when ‘the information makes minor revisions to information already on 
the record or * * * the information corroborates, supports, or clarifies 
information already on the record.’”), and with case law, American Al- 
loys, Inc. v. United States, 30 F.3d 1469, 1475 (Fed. Cir. 1994) (“More- 
over, the statute gives Commerce wide latitude in its verification 
procedures. See Hercules, Inc. v. United States, 11 CIT 710, 673 FSupp. 
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454, 469 (Ct.Int’] Trade 1987); Kerr-McGee Chem. Corp. v. United 
States, 14 CIT 344, 739 FSupp. 613, 628 (Ct.Int’] Trade 1990).”). 

Commerce found that the information on the additional insurance 
claim made an adjustment to and supported information already on the 
record. In so doing, it exercised its discretion in accepting the additional 
data. It was able to verify the information, and therefore use it in its Fi- 
nal Determination. Its acceptance is in accordance with law and sup- 
ported by substantial evidence, and therefore is affirmed. 


V 
CONCLUSION 

The Final Determination is remanded on the issue of USR’s database 
for Commerce to apply an adverse facts available margin to AST’s US. 
sales net of verified expenses; on the issue of non-transaction-specific 
insurance revenue for Commerce to determine whether it included rev- 
enue from shipments made prior to the POI, and whether such inclusion 
is reasonable under AST’s allocation methodology, or whether a differ- 
ent methodology need be employed; for Commerce to consider whether 
the non-transaction-specific insurance revenue was inaccurate or dis- 
tortive; and for Commerce to consider whether its allocation of the non- 
transaction-specific insurance revenue to all subject merchandise and 
no non-subject merchandise is appropriate, and to support its conclu- 
sions with substantial record evidence. In all other respects, the Final 
Determination is affirmed.}8 


16 This opinion is longer, I fear, than the court or the reader might wish. As Lord Mance said, “I regret any infelici 
ties, | hope minor, and prolixity in this judgment—an instance of Pascal’s aphorism ‘Je n’ai fait celle-ci plus longue que 
parce que je n’ai pas eu loisir de la faire plus courte’.” Global Container Lines Ltd. v. State Black Sea Shipping Co 
Lloyd’s Rep. 127, 129 (1999 
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OPINION 

MUSGRAVE, Judge: This matter is before the Court on cross-motions 
for partial summary judgment pursuant to CIT Rule 56. At issue is 
whether Defendant, the United States Customs Service (“Customs”), 
correctly classified an entry of a petroleum product as “Motor Fuel” un- 
der item 475.25 of the Tariff Schedules of the United States (“TSUS”) 
with a duty at the rate of $0.0125 per gallon.! Plaintiff, BOUSA, Inc. 
(“BOUSA”), contends that the merchandise should have been classified 
under item 475.65 TSUS as “Mixtures of hydrocarbons not specifically 
provided for, derived wholly from petroleum, shale oil, natural gas, or 
combinations thereof, which contain by weight not over 50 percent of 
any single hydrocarbon compound: In liquid form” with a duty at the 
rate of $0.0025 per gallon. The parties stipulate that if the merchandise 
is not classifiable under item 475.25 TSUS, then it should be classified 
under item 475.65 TSUS. For the reasons which follow, the Court con- 
cludes that factual issues regarding the chief use of the merchandise re- 
main unresolved; therefore both motions must be denied. 


JURISDICTION AND STANDARD OF REVIEW 

The Court has jurisdiction of this action pursuant to 28 U.S.C. 
§ 1581(a). Summary judgment is appropriate if “there is no genuine is- 
sue as to any material fact and * * * the moving party is entitled to a 
judgment as a matter of law.” CIT Rule 56(c); Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 247 (1986). Although 28 U.S.C. § 2639(a)(1) extends a 
presumption of correctness to Customs’ classification decisions, this 
presumption “is irrelevant where there is no factual dispute between 
the parties.” Rollerblade Inc. v. United States, 112 F3d 481, 484 (Fed Cir. 
1997) (citing Goodman Manufacturing, L.P v. United States, 69 F.3d 
505, 508 (Fed. Cir. 1995)); accord Universal Electronics, Inc. v. United 
States, 112 F.3d 488, 492-93 (Fed. Cir. 1997). 


1 4 total of eleven entries are at issue in this action, but the motions now before the Court pertain only to one entry, 
number 458-0000104—7. The parties state that resolution of the legal issue presented in connection with number 
458-0000104—7 “is expected to affect the substantive classification issues in the other entries remaining in this ac- 
tion.” Stipulation 9 3 
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BACKGROUND 

Central to the arguments presented by both parties is the 1986 Stan- 
dard Specification for Automotive Gasoline (“D 439”) issued by the 
American Society for Testing and Materials (“ASTM”). In Treasury De- 
cision (“TD”) 83-173, Customs announced that “[c]lassification of an 
imported petroleum product as a motor fuel under item 475.25, TSUS, 
would be indicated if it can be satisfactorily demonstrated to Customs 
that the product meets * * * D439 * * *.” Under D 439, automotive gaso- 
lines are categorized based on their volatility, with Class A being the 
least volatile and Class E being the most volatile.? The parties state that 
“fo]ne significance of determining which volatility class or classes a 
product fits into for purposes of D 439 is that the volatility impacts when 
and where a product may be used.” Stipulation 1 10. D 439 also specifies 
applications for different gasolines based on their antiknock index 
(“AKI”).°A product’s AKI is based on the average of the results from two 
different octane tests. See Stipulation 1 32. The higher a product’s AKI, 
the more resistant it is to knock. See Stipulation {1 11. Eighty-seven (87) 
AKI gasoline is required by “most 1971 and later model vehicles,” but 85 
AKI gasoline may be used in “vehicles with low antiknock require- 
ments”. Stipulation 1 12. Furthermore, reductions in antiknock re- 
quirements are allowed for certain seasons and altitudes, permitting 85 
AKI gasolines to be used for 87 AKI applications. See Stipulation { 31, 
34-35. 

The merchandise at issue, approximately 274,983 barrels of a petro- 
leum product of Romanian origin, was entered into the United States on 
November 3, 1986, via the port of Bayonne, New Jersey. At the time of 
entry, BOUSA hired an independent company to perform various tests 
on the merchandise relevant to the D 439 standard. The parties agree on 
the following summary of the test results: 


[T]he merchandise cannot be a Volatility Class E automotive gaso- 
line * * *. However, first, the merchandise does satisfy the D 439 re- 


* 


quirements for an unleaded 85 AKI automotive gasoline * * * of 
Volatility Class A, B, C, or D. As such, it satisfies the D 439 require- 
ments throughout the country throughout the year, except in the 
northern half of the country during the coldest part of the winter 
[when only Class E fuel is acceptable]. Second, the merchandise sat- 
isfies the ASTM D 439 requirements for an 87 AKI unleaded gaso- 
line of Volatility Class A, B, C, or D gasoline year round in the 
western Great Plains and Rocky Mountains * * *, except that it 


? , \ * 
“Paragraph 7 of the Stipulation states that 
Volatility” is a term that encompasses a group of characteristics impacting the ability of a liquid fuel to turn into 
vapor for proper ignition in an automotive engine under a wide range of conditions. Generally speaking, the colder 
the weather, whether by reason of the season or the altitude, the higher the volatility class, and the greater the 
volatility, of the gasoline should be 
} Regarding the antiknock requirement, the parties explain that 
“The fuel-air mixture in the cylinder of a spark-ignition engine will, under certain conditions, autoignite in local 
ized areas ahead of the flame front that is progressing from the spark. This may cause an audible ‘ping’ or 
knock.”* * * For any given engine, the tendency to autoignite is greater at higher ambient air temperatures and 
pressures. The antiknock requirements of a given engine are lower in colder weather, and at higher elevations 
where the air pressure is lower. Thus, the locality and season affect the antiknock requirements of a given engine 


Stipulation 9 11 (citation omitted) 
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does not satisfy the requirements in portions of these areas during 
the coldest part of the winter. The merchandise also satisfies ASTM 
D 439 requirements for * * * 87 AKI unleaded gasoline in December 
and January in an area of the central Great Plains states stretching 
from Big Bend, Texas to north-eastern Nebraska * * *. 


Stipulation 1 36. 


DISCUSSION 
I. Customs’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

Customs argues that the merchandise at issue was properly classified 
as “Motor Fuel” because TD 83-173 adopted D 439 as the standard for 
determining classification as “Motor Fuel” under 475.25 TSUS, and be- 
cause the merchandise satisfies D 439 for certain volatility classes and 
applications. In analyzing this argument, the Court first considers what 
deference TD 83-173 should receive. Pursuant to Christensen v. Harris 
County, 529 U.S. 576 (2000), if an agency interpretation is promulgated 
in a manner which lacks the force of law, it is not entitled to deference 
under the analysis set forth in Chevron U.S.A. Inc. v. Natural Resources 
Defense Counsel, Inc., 467 U.S. 837 (1984), but it is given respect “to the 
extent that [it has] the ‘power to persuade’”. Christensen 529 US. at 587 
(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). In Christen- 
sen, the Supreme Court held that an interpretation arrived at without 
“formal adjudication” or “notice-and-comment rulemaking” did not 
carry the force of law. Jd. Moreover, this court has held that “[olnly after 
the notice and comment procedure, or similar ‘procedural safeguards,’ 
does the presumption of a reasoned and informed articulation of statu- 
tory interpretation attach.” Luigi Bormioli Corp., Inc. v. United States, 
24 CIT , 118 F Supp. 2d 1345, 1849 (2000) (citing Mead Corp. v. 
United States, 185 F. 3d 1304, 1307 (Fed. Cir. 1999)). As there is no evi- 
dence that TD 83-173 was issued with the benefit of notice and com- 
ment procedures, it is appropriate for the Court to afford it respect, but 
not deference. 

The Court next considers whether Customs properly interpreted and 
applied the relevant tariff provisions. “[T]his Court is to give effect to 
Congressional intent, and this requires reading all parts of the statute 
together, including the headnotes, which are the primary source for as- 
certaining such intent.” Clipper Belt Lacer Co., Inc. v. United States, 14 
CIT 146, 158, 738 F Supp. 528, 540 (1990) (citations omitted). Headnote 
2(b) to Schedule 4, Part 10, TSUS (1986), provides that: 


“Motor Fuel” (item 475.25) is any product derived primarily from 
petroleum, shale, or natural gas, whether or not containing addi- 
tives, which is chiefly used as a fuel in internal-combustion or other 
engines. 
As item 475.25 is a “chief use” provision, classification of merchandise 
thereunder is controlled by General Headnote 10(e)(i), TSUS (1986), 
which states that: 


[A] tariff classification controlled by use (other than actual use) is to 
be determined in accordance with the use in the United States at, or 
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immediately prior to, the date of importation, of articles of that 
class or kind to which the imported articles belong, and the control- 
ling use is the chief use, i.e., the use which exceeds all other uses (if 
any) combined([.] 


In order to determine the class or kind of goods to which a product be- 
longs, courts are to consider “all the pertinent circumstances.” United 
States v. Carborundum Co., 536 F.2d 373, 377 (CCPA 1976) (citing Star- 
Kist Foods, Inc. v. United States, 45 CCPA 16, C.A.D. 666 (1957)). In Car- 
borundum, the court stated that: 


Factors which have been considered by courts to be pertinent in de- 
termining whether imported merchandise falls within a particular 
class or kind include the general physical characteristics of the mer- 
chandise, the expectation of the ultimate purchasers, the channels, 
class or kind of trade in which the merchandise moves, the environ- 
ment of the sale (i.e., accompanying accessories and the manner in 
which the merchandise is advertised and displayed), the use, if any, 
in the same manner as the merchandise which defines the class, the 
economic practicality of so using the import, and the recognition in 
the trade of this use. Susceptibility, capability, adequacy, or adapt- 
ability of the import to the common use of the class is not control- 
ling. 


Id. (citations omitted). In the present case, Customs’ reliance on D 439 
to define the class or kind of products chiefly used as motor fuel takes 
into account only the physical characteristics of the merchandise and ig- 


nores other factors relevant to ascertaining its chief use. Hypothetically, 
exclusive reliance on D 439 might be permissible if Customs established 
that petroleum products within every volatility class and AKI applica- 
tion under D 439 are chiefly used as motor fuel within the United States. 
As this fact has not been established, such exclusive reliance ignores the 
chief use provision of Headnote 2(b) by defining motor fuel based on 
composition alone.* Since TD 83-173 conflicts with the relevant statute, 
it cannot support an award of partial summary judgment; therefore 
Customs’ motion must be denied. 


II. BOUSA’s MOTION FOR PARTIAL SUMMARY JUDGMENT 

BOUSA presents three major arguments in support of its cross-mo- 
tion for partial summary judgment. First, BOUSA contends that the 
Court’s finding in Enron Oil Trading & Transportation Co. v. United 
States, 17 CIT 222 (1993), that “the chief use of petroleum hydrocarbon 
mixtures having an AKI of between 85 and 87 at the relevant time was as 
blendstock”, should apply in the present case. Mem. by PI. in Supp. of its 
Cross-Mot. for Partial Summ. J. and in Opp’n to Mot. by Def. for Partial 
J. of Dismissal (“P1.’s Br.”) at 9. BOUSA argues that this is appropriate 
because “[t]he merchandise at issue in the present case is undeniably 
similar to the [merchandise] which was the s:bject of the Enron case in 


41In light of the Court’s determination that TD 83-173 conflicts with Headnote 2(b), it follows that, even if Chevron 
were applicable, TD 83-173 would not be entitled to deference because it is not “a permissible construction of the stat 
ute.” Chevron U.S.A. Inc. v. Natural Resources Defense Counsel, Inc., 467 U.S. 837, 843 (1984) 
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respect to date of importation” as the entries involved in the two cases 
were made within ten months of each other. Id. 

The Court finds this argument unpersuasive. It is well established 
that res judicata principles do not apply in classification cases unless the 
entries at issue are identical. See United States v. Stone & Downer Co., 
274 US. 225, 235-37 (1926). In Enron, the Customs laboratory had not 
performed all of the tests prescribed by D 439 and the AKI of the mer- 
chandise was disputed. See 17 CIT at 224-25. In the present case, the 
parties agree that the tests prescribed by D 439 were performed and 
that, based on the results of those tests, the merchandise satisfies D 43 
for certain volatility classes and AKI applications. See Stipulation { 17, 
36. In light of the factual differences concerning the entries in these two 
cases, the Court’s conclusions in Enron do not control in the present 
case. 

BOUSA’s second argument is that the merchandise at issue should 
not be classified as “Motor Fuel” because it is insufficiently volatile and 
has too low an AKI to be used as motor fuel at the time and place of im- 
portation. This argument is also unpersuasive. In Amorient Petroleum 
Co. v. United States, 9 CIT 197, 607 F. Supp. 1484 (1985), the plaintiff 
argued that imported petroleum derivatives, entered at the port of Long 
Beach, California, should not have been classified as “Motor Fuel” be- 
cause they could not be sold as motor fuel within the South Coast Basin 
of California due to environmental regulations. Id. at 199-200, 607 F. 
Supp. at 1486. Nevertheless, the plaintiff stipulated that the product 
was used as motor fuel outside this geographic area. Id. The court noted 
that: 


Article I, section 8 of the United States Constitution mandates that 
“all Duties, Imposts, and Excises shall be uniform throughout the 
United States.” U.S. Const. Art. 1 § 8cl.1.* * *. Ifthis Court were to 
adopt the interpretation or view of the law urged by the plaintiff, 
the result would be that similar imports could be assessed different 
duties at different ports of the United States. This result would be 
in direct conflict with the constitutional mandate of national uni- 
formity in the administration of the customs laws of the United 
States. 
Id. at 203, 607 F. Supp. at 1489. Moreover, the court recognized a line of 
cases holding that classification is controlled by the product’s chief use 
within the United States, not a particular state or region. See id. at 
201-02, 607 F. Supp. at 1487-88. For these reasons, BOUSA’s argument 
does not support an award of partial summary judgment. 

BOUSA’s third argument is that the merchandise should not be clas- 
sified as “Motor Fuel” because it is less volatile and has a lower AKI than 
gasolines sold at retail in the United States during the relevant time pe- 
riod. This argument is based on an affidavit by Philip L. Stotter, Ph.D., a 
professor of organic chemistry at the University of Texas, San Antonio, 
which BOUSA submitted in conjunction with its cross-motion for par- 
tial summary judgment. In the affidavit, Dr. Stotter compares the physi- 
cal characteristics of the subject merchandise with the physical 
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characteristics of gasolines sold at retail during the winters of 1984, 
1985, and 1986, as reported by the Motor Vehicle Manufacturers Associ- 
ation (“MVMA”). Dr. Stotter concludes that the subject merchandise 
lacks certain light volatile components which are present in the gaso- 
lines surveyed by the MVMA and necessary for “effective cold engine 
starts and cold engine idling.” Pl.’s Br. at 16 (citing Stotter 1 43). Dr. 
Stotter also finds that the subject merchandise has an AKI “approxi- 
mately two (2) full units below the average of unleaded regular gasoline 
sold in the United States”. Jd. at 23 (citing Stotter 1 102). 

Customs objects to Dr. Stotter’s affidavit on the ground that he relies 
on testimony given by other witnesses in Enron Oil Trading & Trans- 
portation Co. v. United States, 17 CIT 222 (1993), in reaching his conclu- 
sions.° Customs also argues that item 475.25 TSUS covers motor fuels 
other than automotive gasoline. Customs contends that “vehicles for 
farming, construction or manufacturing operations, or for loading, un- 
loading, or warehousing operations may use gasolines that meet D439 
requirements but that are not the gasolines described in plaintiffs pa- 
pers.” Def.’s Resp. to Pl.’s Opp’n to Def.’s Mot. for Partial Summ. J. and 
to Pl.’s Cross-Mot. for Partial Summ. J. at 3. 

The Court agrees that it must disregard Dr. Stotter’s affidavit to the 
extent that it relies on testimony from other witnesses in Enron. Pur- 
suant to Rule 804(b)(1) of the Federal Rules of Evidence, former testi- 
mony is admissible only where the declarant is unavailable as a witness. 
In the present action there is no suggestion that these witnesses are un- 
available. More importantly, there remains a factual dispute as to 
whether petroleum products with volatility and AKI characteristics 
comparable to the merchandise at issue are chiefly used as motor fuel (in 
automobile engines or otherwise) or as blending stock. See Riekes Crisa 
Corp. v. United States, 84 Cust. Ct. 132, 142-43 (1980) (“In Customs 
classification cases, chief use, when in dispute, is a question of fact 
* * * ”) “The court may not resolve or try factual issues on a motion for 
summary judgment.” Phone-Mate, Inc. v. United States, 12 CIT 575, 
577, 690 F Supp. 1048, 1050 (1988) (citing Yamaha Int'l Corp. v. United 
States, 3 CIT 108, 109 (1982)). Therefore, BOUSA’s cross-motion for 
partial summary judgment must be denied. 


CONCLUSION 


For the foregoing reasons, Customs’ motion for partial summary 
judgment and BOUSA’s cross-motion for partial summary judgment 
are denied. The parties shall confer and submit, within 60 days of the 
date of this Opinion, a proposed scheduling order setting a date for trial 
on the issue of the chief use of the subject merchandise. 


° The Court previously denied a motion by BOUSA to incorporate the record from Enron into the present action, 
noting that the rules of the Court of International Trade do not provide for incorporation, although this was permitted 
under the rules of the Customs Court 
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(Slip Op. 01-54) 


SKF USA Inc. SKF FRANCE S.A. AND SARMA, PLAINTIFFS AND 
DEFENDANT-INTERVENORS vu. UNITED STATES, DEFENDANT, AND 
TORRINGTON Co. AND SNR ROULEMENTS, DEFENDANT-INTERVENORS AND 
PLAINTIFFS 


Consolidated Court No. 97-02-00269-S1 
(Dated April 27, 2001) 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, SKF USA Inc. v. United States, 24 CIT 
118 F Supp. 2d 1315 (2000) (“Remand Results”), and Commerce having 
complied with the Court’s remand order and no responses to the Re- 
mand Results having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on March 13, 
2001 are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case is dis- 
missed. 
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